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OVERVIEW MATLEON

The BRP’s appointed former management in February 2016 to assist with the wind-down of the
mpany and its assets. The team consists of a small group of skilled and knowledgeable individuals
o have been incentivised to maximise the value of the assets as well as to expedite the wind-down
process over the next 3 years.

Y GRS TR R R girasiai
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Asset Class 2 Non Strategic  Assets which can be sold as movable and operational assets.
Assets Examples: Pumps, Valves, Motors, Mud Guns, Cables, etc.

Items are catalogued and sold through the “Highveld Mall”, This

ensures a constant flow of cash from non complex sales.
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SCRAP SALES MATUSON

ASSOCIATES

Scrap Steel and related commodities/items:

(ntification of scrap bundles.

« Unused buildings, or other scrap metal is identified on site and centralised.
» Redundant or old equipment is passed through the workshop and tested to determine if
salvageable, if it is not it is scrapped.

The tender process for bundles:

« Items for sale are marketed to interested parties. This includes a data sheet and
photographs of the items.

* All tender offers are adjudicated based on value, time frame for payment and removal.

+ Once the tender is awarded, a pro forma invoice is generated for an upfront payment.

OOnce payment is received the material may be collected.
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NON STRATEGIC ASSETS - HIGHVELD MALL MATUSON

The main store area of the plant has been cleared and will be utilised for the sale of non core
@sets.
Process
« Assets collected around the site are all brought to the workshop, where they will be
inspected.
» A staff compliment has been retained to inspect, repair or clean up assets if value can be
extracted by doing so.
 All assets in working order will be cleaned, sorted, catalogued and dispatched to the main
stores area.
. All other assets will be separated and sold for scrap.
C/ All assets in the main store area are assigned a value based on the current book value of

the items. The selling price is based on 80% of current book value of the item.

10
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NON STRATEGIC ASSETS - HIGHVELD MALL CONT ~ MATUSON

= Progress:
O All areas in the store have been catalogued and form part of the catalogue that is distributed to the

interested parties

» All the loose spares in the different production plants are in process of being moved to the main
store where they are cleaned, sorted, catalogued and stacked with the items already moved to the
correct areas.

» The catalogue is updated with both new inventory after it has been cleaned up and after products

are being sold.

11
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MATUSON
ASSOCIATES

NON STRATEGIC ASSETS - HIGHVELD MALL
Catalogued Inventory (30 June 2016)

Wire, plastic, boards

\g V-belts, pulleys, chains, gearboxes
AZ, colls thrustors, elements, thermostats
Transport

Tools, Torches-cutting, Rope, Hoists
Temperature & pressure

Stee products
Safety Equipment

Refractories

Pumps, Fittings and vaives

Pipes, valves, bends, nipples, sockets, hoses

Qils, lubi , grease, ck is & sol

Non Asbestos Insulation Products

Motars, Carbon brushes

Miscellaneious Equipment

Locomotive Spares
Loadcell Accessories

Lighting - Lamps & fittings

Jack Hammer Spares
Indicator & recorders, Instrumentation Spares
Hydraulic Spares

Flat Products - Strip Mill

Flat Products - Plate Mill

Flame Detector Spares

Engineering Services

Electrical spares
Conveyor Equipment

Controllers - Programmable spares
Electrodes, welding wire & electrodes
Circuit breakers, sockets, transformers

\i Circuit breakers - Industries
Cables & Accessories

Bolts, nuts, screws and washers

Bearings, Seals, O-rings

Alarms system spares

Airconditioning Spares
Actuator Accessories

Abrasives, Gaskets, Packing

0.01%

o 2.24%
0.02%
weeEmmET 2.86%
poesed  1.72%
hosnmene  2.40%
s 0.95%

0.04%

e 2.23%
= 0.90%

= 0.57%
0.02%

E 0.15%
0.08%
0.05%

0.10%
0.02%
RN 1.99%
. 0.75%

RERRCERTE | 4.70%

0.03%
IS 2.51%
2.49%
R 0.60%
NN 1.42%

N 0.27%

W 0.39%

0.14%
PSR 4.00%
M 0.37%

P 0.49%
0.03%
™ 0.32%

™| 0.40%

RIS 5.40%

9.68%

JTTRA SR, 15.50%

34.06%

0.00% 5.00%
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NON STRATEGIC ASSETS - HIGHVELD MALL

Plant specific spares will be
‘with the plant or once
~~plant has been
demolished/ broken down

Refractories —~ Discussions
were held with related
suppliers and negotiations

_ totake back some material
“~is.angoing

Refractories — A former
employee that managed
the Refractories has been
contracted to sell the items.

Transport service spares -
Not sold but used for

ongoing maintenance

Engineering spares ~ Spares
kept for ongoing

@tenance.
}

13

Material Category

Value - 30/06/2016

Abrasives, Gaskets, Packing 502 355.78
Actuator Accessories 403 655.84
Airconditioning Spares 42 069.94
Alarms system spares 612 992.03
Bearings, Seals, O-rings 6791 694.63
Bolts, nuts, screws and washers 468 181.43
Cables & Accessories 5025 481.04
Circuit breakers - Industries 173431.44
Circuit breakers, sockets, transformers 496 253.46
Electrodes, welding wire & electrodes 345 189.65
Controllers - Programmable spares 1789900.79
Conveyor Equipment 755504.43
Electrical spares 3132 486.76
Engineering Services 3148589.39

41753.46

Al

”158 863.53

475686.34

939514.48

Indicator & recorders, Instrumentation Spares 2 497 304.90
Jack Hammer Spares 25067.14
Lighting - Lamps & fittings 123 202.99
Load cell Accessories 67 187.20
Locomotive Spares 99131.99
Miscellaneous Equipment 193 755.99
Motors, Carbon brushes 5911085.92
Non Asbestos Insulation Products 21759.44
Oils, lubricants, grease, chemicals & solvents 714 355.27
Pipes, valves, bends, nipples, sockets, hoses 1127 426.90
Pumps, Fittings and valves 2802173.97
Refractories o 42 807 090.98
Safety Equipment 54 857.23
Steel products 1192029.11
Temperature & pressure 313079043
Tools, Torches-cutting, Rope, Hoists 2 158 288.06
Transport 3589276.98
Valves, coils thrusters, elements, thermastats 24 673.05
V-belts, pulleys, chains, gearboxes 2816 789.22
Wire, plastic, boards 11128.00
Total stock value 125670 979.21
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NON STRATEGIC ASSETS - HIGHVELD MALL

ELECTRICAL, MECHANICAL &
ENGINEERING SPARES & TOOL

Highveld Stesl and Vanadium is making available all
redundant stores stock and consumables to the public
and businesses within tha industry from the 6* of July
2016;

* Elscirical cable, motors, swiichgear, contactors
* Gearboxas * Overhsad cranss, hoists &
* Steal wire rope * Pumps * Refractory bricks &
consumables * Engineering tools * Bolts & nuts
*Welding and cutling equipmant
* LDV & Esrthmoving equipment.

Visit our premises at Old Pretorla Road, eMalahlenl,

next to the N4. For more information

dacques on +27 76 953 4137 or via email
(ﬂw ighveld.co.za,

Full payment for Remsa on the day of the sale. No cash
will ba sccsptod on aite. Free of exchangs. VAT will be
payabls on ail tems,

14
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Marketing

Adverts were published in both the Sunday Times and Rapport
business sections on Sunday the 26 June 2016.

The second advert in the Sunday Times was published on Sunday, 3
July 2016.

Adverts in the local newspapers were published on Tuesday, 5 July
2016 and Thursday, 7 July 2016 and from 11 July 2016 a digital
advert will run in the electronic copy of the local newspapers.

An SMS will be sent to former employees to ensure they are aware
of the opportunity to purchase tools and other items from
Highveld.

An advert was also placed on the Junk Mail website.

The advert is being emailed to all potential customers regarding
items they might be interested in.

A database is being maintained for all interested parties and
customers who have purchased from the stores.

Creditors who are interested in purchasing any non strategic assets
are requested to contact Michelle Scruse on
mscruse@matusonassociates.co.za

~
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STRATEGIC ASSETS MALUSON

Equipment |Descriptior

it‘atriptions written and in discussion with potential investors '

v._adium Titanium Resource Iron recoveries

Training centre » " [Complete training centre

Iron plant no.2 0SB arc furnace with kiln 11,12,13
STM Structural steel production plant
Lime Fe Resource Sell lime from dump

Vanadium Titanium Resource Titanium resource

Specification will be completed by July 2016 ‘
IRM Tippler No.1 Complete unit

Iron plant no.1 Furnace 5&6 with kiln 4,5,6,7 & 8

Machine shop Medium duty side of central workshops
Heavy duty shop Heavy duty side of central workshops

Kiln 1 Complete kiln unit {From Pf to clean gas stack)
Kiln 2 Complete kiln unit (From Pf to clean gas stack)
Kiln 3 Complete kiln unit (From Pf to clean gas stack)
C 9 Complete kiln unit (From Pf to clean gas stack)
Kiln 10 Complete kiln unit (From Pf to clean gas stack)
Segment shop Steel plant segment repair shop

Compressors EHV 1&2 Complete compressor (Coopers x 3)

Roll shop Complete refurbished landis roll grinder
Vanadium plant Crushing and screening plant

Saompressor house Steelworks Complete compressor (Centacs x 2)
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STRUCTURAL MILL MATUSON

A venture to be established between Highveld, an industry player and financial institution.
E—c:klveld would effectively become a temporary contract manufacturor of products, pending a sale of this asset as
ing concern:

Advantages
¢ No market or demand risk

*  Ability to access profitable rail market

»  Ability to create approximately 400 jobs

»  Ability to sell as a going concern to Newco via option with base price fixed and upside potential
*  Ongoing business for creditors of Structural Mill

* Signiciant absopton of Highveld wind-down costs

* Does not interrupt the remainder of wind-down

Timin
It is envisaged that the agreements will be concluded imminently which would allow for a restart of operations
after an 8 week refurbishment during September/ October 2016.

Funding
Eti%ncial institution will provide the funding to Highveld Newco, required for the refurbishment of the Structural

Risks :
*  Ability to restart a mill that has not operated for 12 months
*  Operational responsibility

16
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STRUCTURAL MILL N{\QST;EET%N
C Financial
Institution Wo’lf/h Loa® Industry
Cap;; ok Player
“ oy Loa ‘\{\“g o2
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Highveld Newco
(100% owned by Highveld)
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PROGRESS TO DATE
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MA
CASH FLOW T‘%;‘;EJ,E%N
Receipts March 2016 to June 2016

YIDBiidget.  |Actual YTD |Variance
pening Cash Balance 6 882
Receipts
Scrap sales 36 109 22 807 -13 302
Stores and Consumables 8951 15 633 6 282
Utilities 9 866 5464 -4 402
Receivables - Steel Local 2042 2864 822
VAT - receivable / (payable) -578 1887 2464
Other (Other Deposits, Sundry Debtors, Interest) 1463 5265 3802
SASFIN proceeds 14 004 14 004
Total cash inflow 57 854 67 925 10071
mments

1. Sale of scrap has been delayed by perfection agreement

2. Stores ahead of budget

3. Utilities significantly off budget due to delay in signing 3™ party agreements
4. Strategic assets being prepared for sale

19
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CASH FLOW MATUSON
ASSOCIATES
Payments March 2016 to June 2016
|YTD Budget ~ |Actual YTD ~  |Variance
g_‘ ments 53 645 35929 17 716
d';min (IT, security, cell phone and other) 5666 6 851 -1185
Environmental 1323 345 978
Interest 7 025 . 7 025
Insurance & Other 2 659 2618 41
Professional fees 4 560 1966 2 594
Staff cost 19 568 16 979 2 589
Energy 8112 5 227 2 885
Operational costs 4733 1943 2789
Dividend Payments:
PCS - Creditors 5 807 7727 -1920
PCS - Employees - 1492 -1492
Total Payments 59 452 46 112 13 340
%sing Bank Balance 5284 28 695 23411
Comments

1. Interest has been accruing on facility but in July interest was settled.

2. Approximately 60 staff have been appointed on fixed duration contracts

3. Significant cost savings identified

4. R9.2 m paid to critical post-commencement suppliers

20
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CASH FLOW FORECAST MATUSON

a1l [ a2 [ a3

al @] @

a1 [ @ [ a3

(Qreceipts 30860 60456 42531 47150 46037 481118 62427 59862 293168 51165 51773 47011

Highveld (Holding Cost) -24631 -37371 -39161 -35290 -35363 -56758 -33600 -29541 -37987 -27659 -26184 -26539

Income tax/VAT
(paid)/received 1516 2161 -3853 -3427 -4106 -24210 -35892 -4727 -34038 -4723 -5027 -4509

Payments to suppliers
Payment to IDC
Payments to employees

Cash and cash equivalents
at beginning of period 6882 5559 24804 1792 10226 -58075 305390 -1411 24183 170458189242 209 804

Cash and cash

equivalents at end of
period 5559 24804 1792 10226 -58075 305390 -1411 24183 170458 189 242 209 804 .

Projected Dividend 0.10

O

21
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GENERAL — SAFEGAURDING OF ASSETS MATUSON
Security

Qority has been given to the security of the plant, to ensure it is maintained and is
effective.
1. Additional foot patrols in the plants are continuing.
2. Non-lethal electrified fence: First phase of the improvements were made and there
is indeed an improvement on the fences.

Security Incidents

1. Eight incidents for the month of June, two were private related and the other six
were Highveld’s property.
2. Industrial action took place at the West gate on 22 June 2016. A meeting was
- scheduled and attended by all role players.
<(a}surance

1. Asset insurance reduced to wind-down valuations and premiums funded

23
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GENERAL - SAFEGAURDING OF ASSETS MATUSON

Care and maintenance

O A schedule of critical maintenance prepared on key strategic assets

2. Adherence monitored:
(Adherence to plan is defined as the percentage of actual tests carried out as per the plan. The

targeted adherence to plan was set at 75%.)

Adherance to plan

100.00%
TIT
9000y |-88.38%

8000%
70.00%
60.00%
5000%
4000%
3000%
O o

1000%

0.00%

8601% 83.23%

7625% 7537% 8105%

24




OTHER INCOME

Utilities

Q Nersa application will be made shortly to supply gas.

Rental

1. Training centre

2. IT and office space avaiable for rent
3. Various workshops / storage

4. Siding and raw materials handling

O

25
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GENERAL - LEGAL ISSUES MATUSON

SARS
Qe company continues to vigorously oppose the SARS assessments. The company is considering

making a settlement proposal in order to reduce unneccesary costs and obtain certainty as to the

quantum of creditors’ claims and anticipated dividend.

Cancellation of agreements

The company intends to bring cancellation applications to reduce any ongoing obligations.

IDC Perfection

The BRPs and the IDC signed a perfection agreement which provides for the appointment of the BRPs
appointed as the IDC’s irrevocable agent. This require the BRPs to achieve base prices for each asset

“\ss
C;éld. This does not impact on the wind-down or ranking of the payment waterfall.

26
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WATERFALL OF PAYMENT MATUSON

As per section 135 of the Companies Act and paragraph 28 of the Plan, creditors are paid in the
C‘}Iowing order of priority:
1. Business Rescue Costs, including but not limited to
. Legal costs, the costs of the Advisors and other costs associated with the business rescue and
other professional fees
i. Holding costs
. Post commencement creditors
2. Employees
3. Secured PCF Creditors
4. Unsecured PCF Creditors
<5j Concurrent Creditors
Y
A buffer to cater for expenses will be retained, but all surplus cash will be distributed as and when

received in terms of the waterfall

28
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EMPLOYEE CLAIMS MATUSON

Breakdown of the employee claims:

Value of Claims R million

29
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PRE-COMMENCEMENT CREDITORS’ CLAIMS MATUSON

)
g:ﬂitors will be

informed if their
submitted claim has
been accepted or is
disputed.

30

Total Claims Received:

. T | Ciins | Valuget g

6942

Total Post commencement Supplies:

m pes Am

Employee PCS 328 607 433 1491603 327 115 831

SARS

= SARS’ claim remains at R689m.

» The BRPs are currently engaging with SARS in order to resolve their claim. As this
has a material impact on all concurrent creditors, the BRPs will endeavour to keep

affected persons informed.
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PRE-COMMENCEMENT CREDITORS’ CLAIMS MATUSON

ASSOCIATES
Liens

g\ﬁe BRP’s and Management have had site visits with various creditors who hold assets
owned by Highveld, to discuss the way forward in regard to these assets.

These assets will either be “scrapped”, at scrap value or market value, returned to
Highveld on payment or be held at the creditors’ premises until further notice.

Letters are being prepared, which will be sent to the respective creditors.

31
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CONCLUSION




CONCLUSION

1. Wind-down is proceeding according to plan

199

MATUSON

ASSOCIATES

O Functional specifications / Prospectus are available for strategic assets

3. Offers currently being evaluated for :
Calcine stockpile
+  BOF stockpile
Titantium contained slag
Iron Plant 2

«  Structrural Mill
4. Schedule of non strategic assets updated daily

5. Propose quarterly review meetings / updates

O
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Execution Copy

24 November 2011

OXYGEN, NITROGEN AND ARGON
SUPPLY AGREEMENT

between
AIR LIQUIDE (PROPRIETARY) LIMITED
and

EVRAZ HIGHVELD STEEL AND VANADIUM LIMITED
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1 PARTIES
1.1 The Parties to this Agreement are:

114 Evraz Highveld Steel and Vanadium Limited (registration number
1960/001900/06), having its registered office at Portion 93 of the Farm
Schoongezicht 308 JS, District eMalahleni, South Africa and duly represented
by Michael Dennis Garcia and Catherina Isabella Lewis; and

1.1.2 Alir Liquide (Proprietary) Limited (registration number 1948/029574/07), having
its registered office at corner Vereeniging and Andre Marias Streets, Alrode,
Gauteng, Republic of South Africa and duly represented by Laurent Langellier.
1.2 The Parties agree as set out below.

2  INTERPRETATION

2.1

211

212

213
2.1.4

. 215

2.1.6

217

2.1.8

In this Agreement, unless the context indicates a contrary intention, the following
words and expressions bear the meanings assigned to them and cognate
expressions bear corresponding meanings:

"ABQ" means argon base quantity;

"Adjustment Multipliers" shall bear the meaning ascribed thereto in clause
14.5;

"AFSA" means the Arbitration Foundation of Southern Africa;

"Affiliate” means any company that directly or indirectly Controls, is Controlled
by, or is under the same Control as the Seller or the Purchaser (as the case

may be);

"Agreement” means the agreement contained in this document, including all
annexures hereto;

"ASU" means the air separation unit, being the equipment to be installed by
the Seller for the production of the Product;

"Availability” means the percentage of the times that the Seller provides to
the Purchaser the Product that the Purchaser nominated for the Availability

Period, as set out in clause 18;

"Availability Period" means, -

2.1.8.1 in respect of the first of such periods, the 12 (twelve) month period

starting 3 (three) months after the Commencement Date; and

2.1.8.2 in respect of any subsequent periods, the 12 (iwelve) month period

2.1.9

2.1.10

starting each year on the anniversary of the end of the period set out
in clause 2.1.8.1;

. "Battery Limits" means the boundary of the Facility Site as described in

Annexure "1";

"Barg" means a unit of pressure measurement, gauge, where 1 (one) b,
absolute equals 100 (one hundred) kilopascals;

%
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2111
2.1.12
2.1.13
2.1.14
2.1.15

2.1.16

21417

2.1.18

2.1.19

2.1.20
2.1.21

- 21.22

"BOR" shall bear the meaning ascribed thereto in clause 16.2;
"BOS" shall bear the meaning ascribed thereto iﬁ clause 16.4;
"Buffer Pressure” means the instantaneous pressure in the Buffer Vessel;
"Buffer Vessel" the vessel in terms of which Buffer Pressure is measured;

"Commencement Date" means, the date on which the Facility begins
Commercial Operation, which date shall be no later than the Contractual

Availability Date;

"Commercial Operation" means commencement of commercial operation of
the Facility, being 24 (twenty four) hours after the Seller has given written
notice to the Purchaser fo confirm commissioning of the Facility. Commercial
Operation shall be no later than the Contractual Availability Date;

"Contractual Availability Date" means the date which is 24 (twenty-four)
months after the Signature Date;

“Control" means the ability, by virtue of ownership, rights of appointment,
voting rights, management agreement, or other agreement of any kind, to
control or direct, directly or indirectly, the appointment of the majority of the
board or the majority of any other executive body or to control or direct,

directly or indirectly, any decision making process or the management of any -

company or entity or appointee, and "Controlled" shall have a corresponding
meaning;

"CPI" means the average annual rate of change (expressed as a percentage)
in the Consumer Price Index for all urban areas as published in the
Government Gazette by Statistics South Africa, or such other index reflecting
the official rate of inflation in South Africa as may replace it, which annual
change shall be determined with reference to the monthly average of such

year;
"Delivery Point(s)" means the outlet of the Seller's Meter(s);

"Eskom” means Eskom Holdings SOC Limited, registration numbef
2002/015527/086, a limited liability state owned company duly incorporated in
the Republic of South Africa;

-"Facility" means the ASU and its related equipment to be installed, owned,

operated and maintained by the Seller at the Facility Site for the production,

e compression of the Product and the storage of Supplementary Product,

2.1.23 -~

2.1.24

2.1.25

2.1.26

including any additions, extensions or replacements thereto;

" "Facility Site" means the site, as well as the security fencing surroundmg such

site to be provided by the Seller (at its own cost), which site is to be provided
by the Purchaser to the Seller on Portion 48 of the farm Elandsfontein 309 JS,
eMalahleni, Mpumalanga, South Africa;

"Facility Flow Meter" means the flow meter(s) utilised to measure the flow of

" Product from the Facility to the Battery Limit, which will be installed at the

Facility;
"Force Majeure Event" shall bear the meaning as sef out in clause 22.2;

"High Critical Pressure" means 3 Barg above the Low Critical Pressure) or
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2.1.27

2.1.28

2.1.29

2.1.30

2.1.31

2.1.32-

2.1.33 . .

2.1.34
2.1.35
2.1.36

2.1.37.

2.1.38
2.1.39

2.1.40

2.1.41

2.1.42

2.1.43
2.1.44

6

such High Critical Pressure as nominated by the Purchaser, provided that the
nominated High Critical Pressure shall not exceed 38 Barg;

"Interim Period" is the period between the Signature Date and the date
immediately preceding the Commencement Date;

"LOI" means the letter of intent entered into between the Parties on 10 August
2011, as amended;

"Low Critical Pressure" means the Buffer Pressure to be nominated by the
Purchaser in ferms of clause 9.6;

"Maximum PNMax" means the maximum quantities of the applicable Product
to be supplied by the Seller to the Purchaser, as increased by the Purchaser in
terms of clause 9.10;

"Milestones" shall bear the meaning ascribed thereto in clauses 7.2 and 7.6;

"Minimum Product Purchase Obligation" or “MPPO” shall bear the meaning
ascribed thereto in clause 14.8;

"Monthly Fee" means the fee o be paid by the Purchaser to the Seller each
month for the duration of the Term as consideration for the quantities of Product

-reserved for the Purchaser as set forth in clause 14, but subject to clauses 20,
© 14.10 and 22;

. "NBQ" means nitrogen base quantity;

"NNQ" means nitrogen nominated quantity;

"Nm*® means 1 m? (one cubic meire) of gas measured at 0°C (zero degrees
Celsius) and 1.013 (one pomt zero one three) Barg;

"oBQ" means oxygen base quantity;

"ONQ" means oxygen nominated quantity;

"PBQ" or "Product Base Quantities" means collectively the OBQ, NBQ and
ABQ as specified in clause 9.9; .

"PNQ" or "Product Nominated Quantities” means collectively the NNQ and

- ONQ, being the quantities of Product nominated by the Purchaser. in terms of
. clause 9.6, which shall not be lower than the PBQ nor. exceed the PNMax or

the Maxnmum PNMax (as the case may be);

"PNMax" or "Product Nominated Maximum Quantities" means the maximum

quantities of the applicable Product to be supplied by the Seller to the ‘Purchaser

as specified in clause 9.9, which quantities can only be increased by the
Purchaser in accordance with the provisions of clauses 9.10 and 9.12;

"PNQ Range" or "Product Nominated Quantities Range" means the
nomination range set out in Table 9.1 in clause 9.9;

"Parties" means the parties to this Agreement; — -

"Pipeline Systems" means the pipeline network and related facilities, as
storage tanks, owned, operated and maintained by the Seller through which
Product (excluding argon, which will be delivered by roadtanker) is
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transported from the Facility to the Battery Limits;

"Plant" means the Purchaser's existing and future operational steelworks
facilities located on various portions of the farm Elandsfontein 309 JS,
eMalahleni, Mpumalanga, South Africa;

"PPI" means the average anndal rate of change (expressed as a percentage) -

in the Producer Price Index for all urban areas as published in the Government
Gazette by Statistics South Africa, or such other index reflecting the official
rate of inflation in South Africa as may replace it, which annual change shall
be determined with reference to the monthly average of such year;

"Price” means the purchase price payable by the Purchaser to the Seller for
the Products as set out in clause 14;

"Prime Rate" means the publicly quoted basic rate of interest, compounded
monthly in arrears and calculated on a 365 (three hundred and sixty five) day
year irrespective of whether or not the year is a leap year, from time to time

. published by Nedbank Limited as being its prime overdraft rate, as certified by

any representative of that bank whose appointment and designation it will not
be necessary to prove;

- "Product(s)" means, individually or collectwely (as the context may requlre)

oxygen, nitrogen and argon;

"Product Specifications” means ‘the Product speclf ications set out in

. Anhexure "3"

"Purchaser" means Evraz Highveld Steel and Vanadium Limited, registration
number 1960/001900/06, a limited liability public company duly incorporated in
the Republic of South Africa;

.- “Purchaser’s Designated Account” means the bank account nominated by
the Purchaser, the details of which are set out below, or such other account as
- the Purchaser may designate in writing on 25 (twenty five) business days’
notice to the Seller:

- Evraz Highveld Steel and Vanadium

~: 1454037229

"Seller" means Air Liquide (Proprietary) Limited, registration
number 1948/029574/07, a limited liability private company duly incorporated
in the Republic of South Africa;

"Seller's Designated Account” means the bank account nominated by Seller,
the details of which are set out below, or such other account as the Seller may
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"Seller's Meter(s)” means the flow meter stations, located at the Battery
Limits (which includes the Facility Flow Meter and Supplementary Product
Flow Meter) owned, maintained and controlied by the Seller and utilised by the
Seller to measure the quantities of Product delivered to the Plant;

"Signature Date" means the date of signature of this Agreement by the Party
last signing;

"Supplementary Product’ means the oxygen and nitrogen stored by the
Seller as set out in clause 9.16;

"Supplementary Product Flow Meter" means the flow meter utilised to
measure the flow of Supplementary Product from the Facility to the Battery
Limit, which will be installed at the Facility;

"Supplementary Product Period” means the period in which Supplementéry

--.Product is supplied to the Battery Limit when the Buffer Pressure in the:Buffer

Vessel drops to the Low Critical Pressure and until the Buffer Pressure in the
Buffer Vessel is equal to the High Critical Pressure;

"Term" shall bear the meaning ascribed thereto in clause 5;

'Term Sheet' means the term sheet entered into between the Parties on

7 March 2011;
"Ton" means 1,000 (one thousand) kilograms and which, in respect of -

oxygen, contains 699.8 (six hundred and ninety nine point eight) Nm%;

nitrogen, contains 799.6 (seven hundred and ninety nine point six) Nm3;-.

and
_ argon, contains 560 (five hundred and sixty) Nm?;
"TPD" means a rate of supply equal to 1 (one) Ton in 1 (one) day;

"Utilities" means the utilities required by the Seller and to be provided by the
Purchaser in accordance with the Utilities Specifications and clauses 7.6 and
10.2; and

"Utilities Specifications” means the specifications for the Utilities as set out

in Annexure "2".

2.2 In this Agreement:

221

clause headings and the heading of this Agreement are for convenience only
and are not to be used in its interpretation;

208



2.2.2
2.2.2.1
2222
2223
2224

2225

2.3
2.3.1

2.3.2

2.3.3

234

235

24

25

- 2.51

252

253

254

255

209

an expression which denotes:
any gender includes the other genders;
a natural person includes a juristic person and vice versa,
the singular includes the plural and vice versa,

a Party includes a reference to that Parly’s successors in title and
assigns allowed at law; and

a reference to a consecutive series of two or more clauses is deemed to
be inclusive of both the first and last mentioned clauses.

Any reference in this Agreement to:

“business hours" shall be construed as being the hours between 08h30 and
17h00 on any business day in the Republic of South Africa;

"days" shall be construed as calendar days unless qualified by the word
"business”, in which instance a "business day" will be any day other than a
Saturday, Sunday or public holiday as gazetted by the government of the
Republic of South Africa from time to time;

"month" means each mont_h of the Gregorian Calendar;

"laws" means all constitutions; statutes; regulations; by-laws; codes;
ordinances; decrees; rules; judicial, arbitral, administrative, ministerial,
departmental or regulatory judgments, orders, decisions, rulings, or awards;
policies; voluntary restraints; guidelines; directives; compliance notices;
abatement notices; agreements with, requirements of or instructions by any
Governmental Body; and the common [aw, and "law" shall have a similar
meaning; and ' ' : '

"person” rheans any person, company, close corporation, trust, partnership or
other entity whether or not having separate legal personality.

The words “include" and "including" mean "include without limitation" and
“including without limitation". The use of the words "include" and "including”
followed by a specific example or examples shall not be construed as limiting the
meaning of the general wording preceding it.

When a person must act as "an expert and-not as an arbitrator” in terms of this
Agreement, then:

unless otherwise stated in this Agreement, and in the absence of manifest
error or fraud, ’ghe expert’s decision is final and binding on the Parties; -

unless otherwise stated in this Agreement, the expert’'s costs shall be shared
between the Parties;

the expert may adopt any fair, unbiased and reasonable process which he
thinks is proper in the circumstances;

the expert must consult as he sees fit with the relevant Parties before making
his decision; and

the expert may take advice from any person which he thinks has expert /g/
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knowledge about the matter, but the expert must obtain the prior written
consent of the Parties prior to doing so, which consent shall include details of
what confidential information may be shared with such expert.

Any substantive provision, conferring rights or imposing obligations on a Party
and appearing in any of the definitions in this clause 2 or elsewhere in this
Agreement, shall be given effect to as if it were a substantwe provision in the
body of this Agreement.

Words and express;ons defined in any clause shall, unless the application of any
such word or expression is specﬁ‘ cally limited to that clause, bear the mean:ng
assigned to such word or expression throughout this Agreement.

Unless otherwise prov1ded, defined terms appearing in this Agreement in title
case shall be given their meaning as defined, while the same terms appearing in
lower case shall be interpreted in accordance with their plain english meaning.

A reference to any statutory enactment shall be construed as a reference to that
enactment as at the Signature Date and as amended or substituted from time to

time.

Unless specifically otherwise provided, any number of days prescribed shall be
determined-by excluding the first and including the last day or, where the last day
falls on a day that is not a business day, the next business day.

Where figures are referred to in numerals and in words, and there is any conflict
between the two, the words shall prevail, unless the context indicates a contrary

‘intention.

The rule of construction that this Agreement shall be interpreted agalnst the Party
responsible for the drafting of this Agreement, shall not apply.

No provision of this Agreement shall (unless otherwise stipulated) constitute a

- stipulation for the benefit of any person (stipulatio alteri) who is not a Party to this

Agreement.

The.use of any expression in this Agreement covering a process available under
South African law, such as winding-up, shall, if either of the Parties to this

Agreement is subject to the law of any other jurisdiction, be construed as -

including any equivalent or analogous proceedings under the law of such other
jurisdiction. -
Any. reference in-this-Agreement to "this Agreement’ or any other agreement or

document shall be construed as a reference to this Agreement or, as the case
may be, such other agreement or document, as amended, varied, novated or

supplemented from time to time.

In this Agreement the words “clause” or "clauses" and "annexure" or
"annexures" refer to clauses of and annexures to this Agreement.

INTRODUCTION

The Purcéhaser wishes to purchase the Products from the Seller for the operations-of
the Plant and the Seller wishes to sell the Products to the Purchaser, on the terms

and conditions of this Agreement.
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4  TERMINATION OF TERM SHEET AND LOI

For the avoidance of doubt, with effect from the Signature Date, this Agreement
terminates and supersedes the Term Sheet and the LOI in their entirety and no
Party shall have any claim against the other Party arising therefrom.

5 TERM

5.1 Subject to clauses 20, 21 and 22, the initial term of this Agreement shall
commence on the Signature Date and shall endure for a period of 264 (two
hundred and sixty four) months thereafter ("Term”). The Parties shall meet at any
time during the Term to discuss (i) whether this Agreement is required to be
renewed beyond the Term and (ii) the terms and conditions of such renewal.
‘Should the Parties fail to agree to any said renewal, this Agreement shall
terminate automatically on midnight of the last day of the Term.

5.2 Upon expiration or termination (as the case may be) of this Agreement, the
Parties obligations and rights accruing prior fo expiration or termination shall
survive such expiration or termination.

6  FACILITY SITE

6.1 The Parties record that:

6.1.1 -.-the Purchaser will provide the Facility Site for the purposes of the constructlon
‘and operation of the Facility; and

8.1.2 - ‘the expiration or termination of this Agreement will not affect the avallabmty of
the Facility Site to the Seller as per clause 6.1.1 and as agreed by the Parties.

6.2 Should. this Agreement be terminated in accordance with this Agreement by
either Party, or should thss Agreement expire at the end of the Term, then —

-.8.2.1 ..at the request of the Seller the Purchaser shall use its reasonabie endeavours .
to continue to provide the Seller with the Ultilities for a period of 12 (twelve)
months after the termination of this Agreement if such provision is technically
and economically feasible for the Purchaser; and _

5(% 6.2.2 the Parties shall in good faith discuss the purchase by the Seller of equipment

. . used in the delivery of Utilities owned by the Purchaser, provided that the

: Purchaser shall be entitled to (i) remove any and all equipment which is owned

.. by the Purchaser whether or not such equipment is situated within the Battery

s~ Limit--and - (i} have reasonable access to the -Facility. Site to utilise such-
equipment should the Purchaser determine not to remove such equipment.

7  INTERIM PERIOD ARRANGEMENTS

7.1 The Parties acknowledge that notwithstanding the Commencement Date, there
are a number of principal process events, set out in clauses 7.2 and 7.6 that
needs to be completed during the Interim Period on or before the dates specified
in clauses 7.2 and 7.6.

-7.2 -The Seller shall complete and submit an environmental impact assessment VV\
("EIA") to the relevant authorities in order to obtain an environmental
authorisation ("EA") by no later than 12 months after the Signature Date ("EA
Date”) (subject to clause 7.3) and obtain all necessary licences, permits and
environmental authorisations required for the purposes of thi§ Agreement in
terms of law by the Commencement Date ("Seller's Milestone").
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The Seller shall use all its reasonable and commercial efforis (with the
Purchaser’s reasonable assistance when requested on reasonable notice), fo
ensure that the EA is obtained by no later than the EA Date. At least 3 (three)
months prior to the EA Date, should the Seller anticipate, despite all reasonable
and commercial efforts, that the EA may not be obtained by the EA Date, then
the Seller shall give written notice forthwith to the Purchaser of such anticipated
delay, together with details of the process undertaken by the Seller with regard to
the E!A and EA. Upon receipt of the notice by the Purchaser, the Parties will
endeavour to meet as soon as reasonably possible and in good faith discuss the
manner in which the EIA process may be expedited and the EA obtained. The
Purchaser shall provide the Seller with all reasonable assistance in this regard.
Should the Parties, after such consultation, agree to extend the Commencement
Date, the Parties shall reduce such agreement to writing and the extended date
shall be deemed to be the Commencement Date for the purposes of this
Agreement. Should the Parties fail to agree to extend the Commencement Date,
the Commencement Date shall remain unchanged. The provisions of this clause
7.3 shall be without prejudice to any Party's rights under clause 22.

Should the Seller's Milestone be delayed as contemplated in clause 7.3, the
date(s) upon which the Purchaser’'s Milestones must be delivered shall be
extended as agreed by the Parties, acting in good faith, to the extent that the
delay in the Seller's Milestone caused a delay in the Purchaser’s Milestones.

Should the EA not be obtained within 1 (one) month after the EA Date or the EA
is rejected, then the Parties will meet and in good faith negotiaté the provision by
the Purchaser to the Seller of a site similar to the Facility Site for the purposes of
establishing the Facility.

The Purchaser shall provide the following ("Purchaser’s Milestones") at its cost
(except for the supply of electricity and water which will be supplied in
accordance with clauses 13.2 and 13.3) on or before the dates specified below:

Piling as per the specifications prov1ded by the Seller in Annexure T 6 weeks

from the EA Date;

Oxygen pipeline from the Plant to the Battery lest 70 weeks after the
Signature Date;

Two transformers of 33kV/11kV/0.4kV supplied and installed on the Facmty
Site, 70 weeks after the Signature Date;

the Buffer Vessel 70 weeks after the Slgnature Date

Potable water avaxlab!e at the Battery Limit as per the Utl!!tles Spec:f cations,
48 weeks after the Signature Date;

Raw water available at the Battery Limit as per the Utilities Specifications, 48
weeks after the Signature Date;

Fire water available at the Battery Limit as per the Utilities Speclﬁcatlons 48
weeks after the Signature Date;

Eleptricél power for construction available to the Battery Limit as per the
Utilities Specifications; 48 weeks after the Signature Date;

Nitrogen pipeline from the Plant to the Battery Limit, 70 ks after the
Signature Date;
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Return water pipeline at the Battery Limit, 70 weeks after the Signature Date;
and

Electrical power supply to the transformers in clause 7.6.3 for the operation of
the Facility as per the Ulilities Specifications, 87 weeks after the Signature

Date.

On the date(s) that the Seller meets the Seller's Milestone and the Purchaser
meets each of the Purchaser's Milestones, such Party will provide written
confirmation of such milestones being met to the other Party.

[t is recorded that as at the Signature Date, the Parties are considering amending
the provisions of clause 7.6 such that the Seller (and not the Purchaser) will
provide the items specified in clauses 7.6.1, 7.6.2, 7.6.3 and 7.6.4 on terms and
conditions yet to be agreed. The Seller shall provide to the Purchaser all the
reasonable and necessary details in relation to such items, together with the
costing, time periods and the terms of maintenance applicable thereto. If the
Parties reach such agreement on amending the provisions of clauses 7.6.1,
7.6.2, 7.6.3 and 7.6.4, such agreement will be in writing and signed by both
Parties on or before 6 (six) months after the Signature Date and these items will
be considered to be Seller's Milestones. Should no such agreement be reached,
the Purchaser shall supply the items specified in clauses 7.6.1, 7.6.2, 7.6.3 and
7.6.4 within the time periods set out in those clauses.

The Parties record that the items speciﬁed 'in Anniexure 6" ("Scop_é Excluéions")

- are excluded from the Seller’s scope, and that the Seller is therefore not liable to

provide these items as part of constructing the Facmty, which will accordingly be
provided by the Purchaser.

The Purchaser acknowledges that the Purchaser's Milestones are necessary for
the start-up and operation of the Facility on the Commencement Date.
Accordingly, should the Purchaser for any reason not provide (subject to clause
22) any of the Purchaser’s Milestones on the dates stipulated, then

the Seller may, in its reasonable d;scretlon .and on written notice to the
Purchaser, determine the Commencement Date to have occurred on the date
when the Seller would have otherwise achieved Commercial Operation, but for
the Purchaser not meeting the Purchaser’s Milestones in time, and

the Seller's obligations to supply Product to the Purchaser hereunder will be
reasonably reduced,

without prejudice to the Seller’s other rights in terms of this Agreement.

The Seller shall not be entitled to supply the Utilities to any third party and shall
use the Utilities solely for the purposes of its operatiqns at the Facility.

The Seller shall have the right to p}oduce Product at the Facility for sale to third
parties using the Utilities, provided that such supply to third parties shall not
prejudice the supply of the Products to the Purchaser under this Agreement in

.any manner whatsoever, including the ability of the Purchaser to nominate the

Maximum PNMax as set forth in clause 9.10.

The Seller shall have the right to install on the Facility Site, as reasonably
required, dedicated Product storage, distribution facilities, buildings and road
works for the Product to be offered for sale to third parties.

4
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CONSTRUCTION OF FACILITY

The Seller shall, at its sole cost and responsibility, construct and commission the
Facility upon the Facility Site in accordance with the requirements of this
Agreement. The Facility will incorporate the design features outlined in
Annexure "1",

. Subject to clause 22, should the Purchaser be unable to or refuse to accept the

Product due to its fault on the Commencement Date, Commercial Operation shall
not be delayed as a result thereof and the Monthly Fee and MPPO shall be
payable by the Purchaser.

PRODUGT SUPPLY AND PURCHASE OBLIGATIONS

With effect from the Commencement Date and for the duration of the Term and in
accordance with the terms and conditions of this Agreement, the Seller shall sell
and deliver by means of the Pipeline Systems (or by road tanker for argon), and
the Purchaser shall purchase and receive from the Seller, the Product
requirements of the Plant from the first cubic meter up to the PNMax or Maximum

PNMax (if applicable).

Unless the Seller is prevented from providing the Product due to (i) a Force
Majeure Event or (i) the Sellers fault, with effect from the Commencement Date
and monthly during the Term, the Purchaser shall take from the Seller the
Products and shall pay the Price-for.the MPPO, regardless of whether or not the
Purchaser actually receives or requires such Product.

The Seller shall have ne obligation to supply any Product in excess of the PNMax
or Maximum PNMax (if applicable), but shall use its reasonable endeavours to
consider supplying any temporary increase in such quantities from time to time in
accordance with the terms and conditions of this Agreement.

‘“The Purchaser shall not purchase Product up. to: the Maximum PNMax from a

party other than the Seller during the Term, save as expressly provided otherwise
in this Agreement.

The Purchaser shall use its reasonable endeavours to coordinate with the Seller
and to control any changes in its Product consumption rate to enable the Seller to
operate the Facllity efficiently by operating the Facility at the PNQ.

The Purchaser shall give not less than 24 (twenty four) hours prior written notice
to the Seller of any change to the PNQ and/or Low Critical Pressure and/or High
Critical Pressure to-enable the ‘Seller 40 -adjust the Facility’s operation mode. The
Parties agree that any amendment to the PNQ and/or Low Critical Pressure
and/or High Critical Pressure must be in whole numbers and not fractions. This
notice shall be delivered by the Purchaser to-the Seller at any time but shall be
effective from 12h00 midnight on the day after such 24 (twenty four) hours' notice
has expired. Such new PNQ and/or Low Critical Pressure and/or High Critical
Pressure volumes shall remain in effect and shall be the PNQ and/or Low Critical
Pressure and/or High Critical Pressure for all supply of Product thereafter until
modified by the Purchaser’s written notice.

The Parties will cooperate in good-faith to minimise the impact of the Purchaser’s
adjustment of the PNQ and/or Low Critical Pressure and/or High Critical Pressure

as contemplated in clause 9.6. The Parties undertake to negotiate in good faith’

to establish effective operating and communication procedures in this regard prior,
to the Commencement Date.
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9.8 During any 24 (twenty four) hour day, should the Purchaser require supply of any
Product above or below the PNQ nominated by the Purchaser for a period in
such day, then the Purchaser will give wriiten notice to the Seller who will use its
reasonable endeavours to adjust the Facility and the PNQ to the new

requirement for such day only.
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It is recorded that the Purchaser shall order from the Seller argon from time to
time as required by the Purchaser up to a maximum amount of 4 Tons per day,
averaged over a monthly period.

The Purchaser may, at any time during the Term, request in writing an increase
in the then current PBQ in excess of the Maximum PNMax, specifying the
amount of the desired increase ("Extra PBQ") and the proposed effective date of
such increase. The proposed effective date may be not less than 30 (thirty)
months from date of receipt by the Seller of the Purchaser's written request
("Extra PBQ Notice"), unless otherwise agreed in writing between the Parties.
The Seller shall provide the Purchaser with a quote within 90 (ninety) days of the

-Purchaser giving notice of such request, taking into account all relevant factors

that may be applicable to the provision of such Extra PBQ. Should the Purchaser
pursue discussions with the Seller in respect of the Extra PBQ, the Monthly Fee
as well as the Price payable and the terms and conditions relating to the Extra
PBQ shall be negotiated and agreed between the Parties in writing. Until any
such agreement has been reduced to writing, the existing Monthly Fee, Price and
terms and conditions of this Agreement will remain in force.

To the extent that the Seller is unable to provide the quotation for the Extra PBQ

as requested by the Purchaser in terms of clause 9.12 or if the Purchaser is not

* satisfied with the quote provided by the Seller as contemplated in clause 9 12,

then —

- the Parties shall wnthm 1 (one) week of either Party giving notice to the other,

" ‘meet and in good faith discuss the quote (or lack thereof) in an attempt to
. reach agreement on the terms that the Extra PBQ may be provided by the

Seller; and

after. such notice is given the Purchaser shall not be precluded from inviting

third. parties to tender for the provision of the Extra PBQ (or any portlon '

thereof} on the same specifications.

if the Parties fail to reach agreement pursuant to clause 9.13 within a period of 3

with a quote within the 90 (ninety) day period as contemplated in clause 9.12,

- then the Purchaser shall be entitled to procure such Extra PBQ (or any portion
‘thereof) from any other third party from the date of receipt of the written notice in

clause 9.13.1.
Iﬁs"-speciﬁca!ly agreed that:

subject to clause 22 or any reason attributable to the Purchaser, in the event
that the Seller is not able to supply to the Purchaser all the Product required
by the Purchaser up to the Maximum PNMax in accordance with the terms
and conditions of this Agreement (notably clause 9.8), then the Purchaser will
be entitled to procure at its cost such Product from any third party to the extent
and for the duration of the Seller’s failure to supply, provided that the Seller
shall provide the Purchaser with reasonable notice that it is able to resume
supply of the Products in accordance with this Agreement; and

the Purchaser shall first follow the procedures for requesting and negotiating
from the Seller the supply of any Extra PBQ in accordance with clauses 9.12
to 9.14 , prior to the Purchaser receiving quantities of Extra P rom another
supplier as contemplated in clause 9.14.
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The Seller acknowledges that it is critical that the Purchaser is at all times
supplied with the Product and therefore, subject to clause 22 and any reason
attributable to the Purchaser, the Seller must be able to supply 100% of the
Purchaser's requirements as notified in accordance with clause 9.6 or as
otherwise stated in this Agreement. The Seller shall reserve for the Purchaser the
following amounts of Supplementary Product in storage tanks located at the

Facility Site:
2,000 (t\rvo thousand) Tons of liquid oxygen; and
400 (four hundred) Tons of fiquid nitrogen.

It is recorded that:

supplementary oxygen can be vaporised at a maximum rate of 40 (forty) Tons
per hour for a period of 50 (fifty) hours; and

supplementary nitrogen can be vaporised at a maximum rate of 6 (six) Tons
per hour for a period of 66 (sixty six) hours.

The Seller shall commence replacing the quantities of Supplementary Product
previously used contemplated in clause 9.16 once the Facility. is able to supply
the PBQ. Refilling of the storage tanks to their reserve capacity as stipulated in
clause 9.16 shall be done within 10 (ten) days for liquid oxygen and within
8 (eight) days for liquid nitrogen when the Purchaser’s oxygen consumptlon is
equal to or less than 380 TPD.

The Purchaser shall not supply or otherwise transfer any Product supplied under
this Agreement to any third party, other than to (i) South Africa Japan Vanadium
(Proprietary) Limited, (i) the Ferro Vanadium smelter owned by Vanchem
Vanadium Products (Proprietary) Limited, (iii) any Affiliates of the Purchiaser-and
(iv) any other parties, using the Product for their own operations. located on the
premises where the Plant is located in accordance. with the specifications

contemplated in Annexure "3".-The supply or transfer of Product by the Purchaser -

in terms of this clause shall be made in the normal course of the Purchaser's
business and on a pass-through basis and the Purchaser shall. not apply a profit
margin-or mark-up in relation to the supply or transfer of such Product, unless
with the prior written consent of the Seller.

The Purchaser will indemnify and hold harmless the Seller agamst all and any
claims which may be made against the Seller by third parties pursuant to the

. Purchaser’s supply or transfer of any Product o such thrrd partres in accordance

with clause 9.18.

During Supplementary Product Periods, the Seller shall supply Supplementary
Product automatically to the Buffer Vessel until the High Critical Pressure is
reached. The Purchaser shall be charged for such Supplementary-Product during
Supplementary Product Periods on the following basis:

should the Seller's Meter show that the gaseous oxygen .and nitrogen flow
measured on an instantaneous basis during such Supplementary Product
Period is above or equal to the ONQ and/or NNQ, then the Purchaser will be
charged for all such Supplementary Product supplied during the
Supplementary Product Period at rates applicable for Supplementary Products
as set out in clause 14; and

should the Seller's Meter show that the gaseous oxygen and nitrogen flow
measured on an instantaneous basis during such Supplemertary Product

e

217




£
7

18

- Period is below the ONQ and/or NNQ, then the Purchaser will be charged for
the volume of Product above the ONQ and/or NNQ, at the rates applicable for
Supplementary Product as set out in clause 14. The rates charged for the
ONQ and/or NNQ will be as set out in clause 14.

10 PRODUCT AND UTILITIES WARRANTIES AND SPECIFICATIONS

10.1 Product

10.1.1 The Seller warrants and undertakes to the Purchaser that, at the Dehvery
Point(s):

10.1.1.1 Product delivered to the Purchaser hereunder shall conform in all
respects to the Product Specifications; and

10.1.1.2 the manufacture or sale of the Product sold and delivered hereunder
will not infringe any intellectual property rights of any third party,
including any trade mark, copyright, patents or the like.

10.1.2 The Seller does not warrant against any intellectual property right
infringements arising from the use of the Product by the Purchaser alone or in
combination with other goods or in the operatlon of any of the Purchaser's

processes.

10.1.3: Save for those warranties and undeﬁakings-éiven; in clauses 10.1 and 10.1.2,

no warranties, undertakings or representations are given or made, in respect
of the Product and the Product is being sold on a voefstoofs basis. For the
avoidance of doubt, the Seller does not make any warranty relating to the
merchantability of the Product or its fitness for any particular use or purpose.

10.1.4 Product which:

10.1.4.1 conforms to the Product Specifications is hereinafter referred to as
"On-Spec Product”; and . : . .

10.1.4.2 does not conform to the Product Specsf cations is hereinafter referrad
to as "Off-Spec Product.” :

10.1.5 In no event {except if the Purchaser in its sole discretion utilises the Off-Spec
Product) will any delivery of any Off-Spec Product by the Seller to the
Purchaser waive the Purchaser’s right to recover damages incurred by the
Purchaser to the extent same are caused by the delivery of Off-Spec Product
by the Seller, subject to the limitations set out in this- Agreement including
those set out in clause 20.

10.1.6 The Seller shall as soon as it becomes aware that the Product is Off-Spec

: : Product immediately notify the Purchaser that the Product is Off-Spec Product.
Should the Seller deliver Off-Spec Product to the Purchaser, the Purchaser
may, in its sole discretion, determine whether to utilise such Off-Spec Product.
Should the Purchaser determine that such Off-Spec Product is not suitable for
its operations, it will notify the Seller within 3 (three) days of such delivery that
such. Product is not suitable for its operations and the Seller shall no later than
1 (one) day after receipt of such notification rectify the situation to ensure that
the Purchaser receives On-Spec Product. If the Purchaser does not notify the
Seller within 3 (three) days of delivery that any Product is not suitable for its
operations, the Product will be deemed to be On-Spec Product.

10.1.7 The Purchaser may, at no cost to the Purchaser, refuse to acc elivery of

x—g‘
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any Off-Spec Product after notification as contemplated in clause 10.1.6 and
should the Seller pass any Off-Spec Product afier such notification by the
Purchaser, the Purchaser shall not be liable to pay for any such Off-Spec
Product which may pass through the Delivery Points.

10.2 Utilities

10.2.1 The Purchaser warrants and underiakes to the Seller that Utilities supplied to the
Seller hereunder shall conform in all respects fo the Utilities Specifications.

10.2.2 Save for those warranties and undertakings given in clause 10.2.1, no
warranties, undertakings or representations are given or made, in respect of
the Utilities and the Utilities are being supplied on a voetstoots basis. For the
avoidance of doubt, the Purchaser does not make any warranty relating to the
merchantability of the Utilities or its fithess for any particular use or purpose.

10.2.3 Utilities which:

10.2.3.1 conform to the Utilities Specifications are hereinafter referred to as
"On-Spec Utilities"; and

10.2.3.2 does not conform to the Utilities Specifications are hereinafter referred
to as "Off-Spec Utilities."”

10.2.4 In no event (except if the Seller in.its sole discretion utilises the Off-Spec
Utilities) will any delivery of any Off-Spec Utilities by the Purchaser to the
- Seller waive the Seller's right to recover damages incurred by the Seller to the
extent same are caused by the delivery of Off-Spec Utilities by the Purchaser,
subject to the limitations set out in this Agreement including those set out in
clause 20.

10.2.5 The Purchaser shall as soon as it becomes aware that the Utilities are Off-
- 8pec Utilities immediately -notify the Seller that the Utilities are Off-Spec
Utilities. Should the Purchaser deliver Off-Spec Utilities to the Seller, the Seller
may, in its sole discretion, determine whether to utilise such Off-Spec Utilities.
Should the Seller determine that such Off-Spec Utilities are not suitable for its
operations, it will notify the. Purchaser within 3 (three) days of such delivery
that such Utilities are not suitable for its operations and the Purchaser shall no
later than is technically possible after receipt of such notification rectify the
situation to ensure that the Seller receives On-Spec Utilities. If the Seller does
not notify the Purchaser within 3 (three) days of delivery that any Utilities is not
suitable for its operatlons the Utilities will be deemed to be On-Spec Utilities.

10.2.6 The Seller may, at no cost to the Seller refuse to accept dehvery cf any Off-
Spec Utilities after notification as contemplated in clause 10.2.5 and should
the Purchaser pass any Off-Spec Utilities after such notification by the Seller,
the Seller shall not be liable to pay for any such Off-Spec Utilities which may

be supplied to it.

10.2.7 Notwithstanding anything to the ‘contrary, if the Purchaser is unable to supply
the Utilities in accordance with the Utilities Specifications and this affects the
ability of the Seller to supply the agreed quantity or quality of Product(s), the - \AA
- quantity and/or quality of Product(s) to be supplied by the Seller shall be
reduced in proportion with the technical impact on the performance of the
Facility, without prejudice to the Seller’s other rights or remedies under the

terms of this Agreement.
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11 COORDINATION OF OPERATIONS

11.1 Notwithstanding any scheduled or unscheduled maintenance by the Seller in
' respect of the Facility as set out in this clause 11, the Seller shall ensure at all
times.that there is sufficient Supplementary Product to meet 100% of the PNQ for

the duration of such maintenance.

11.2  The Parties shall give each other prior written notice as soon as either of them is
made aware of any scheduled maintenance activities at either the Facility or the
Plant which will affect the other Party’s rights under this Agreement. In addition,
the Parties shall meet during the first quarter of each successive calendar year
for the duration of the Term, at a date and time mutually agreed upon between
the Parties, to disclose and discuss regularly planned maintenance schedules for
the subsequent 18 (eighteen) month period, including inspections, tests, and unit
shutdowns. The Parties will use their reasonable efforts to coincide respective
scheduled maintenance activities. In addition to the annual planning outlined in
this clause 11.2, the Parties will work together to develop a mutually acceptable
system of on-going communication and regular coordination meetings.

11.3  The Seller undertakes to provide the PNQ up to the respective PNMax or
Maximum PNMax (as the case may be) from the vaporization of Supplementary
Product during shutdowns for scheduled or unscheduled maintenance.

11.4  Unless otherwise agreed between the Parties, the Seller shalt be entitled to
. schedule and undertake maintenance-in respect of the Facility for the duration of

the Term for the foﬂowmg penods '
11.4.1 3.65 (three comma six five) days per year (in aggregate) and
11.4.2 1 {one) period of 5 (five) consecutive days every 3 (three) years.

11.5  In addition to the planned shutdowns for scheduled maintenance set out in clause

11.3, the Parties agree that, from timeto time, they may need to perform
...unscheduled maintenance or repairs at their respective facilities for.emergency L

and safety reasons. In such event, the affected Party shall give the other Party

as much prior written notice as is reasonably possible of the need to perform

such maintenance or repairs. The Parties will use reasonable efforts to perform

any such unscheduled maintenance or repairs at their respective facilities

simultaneously.

11.6  The Seller shall determine, in its discretion (acting reasonably and in consultation
with the Purchaser), whether to shut down the Facility during any periods when
- the Purchaser has temporarily ceased operations, is temporarily unable to fake
Product from the Seller or is temporarily unable to provide any Utilities to the
Seller, giving due considerafion to the expected duration of such period, the
minimum technical Product limits of the Facility, Product demands from other
purchasérs and of the overall resulting economics and schedule, provided that
should the Seller determine to shut down the Facility as aforesaid, then the Seller
shall ensure that the Facility is available promptly when the Purchaser has given
reasonable written notice to the Seller that the Purchaser has recommenced (or -
will recommence) its operations at the Plant or is able to take delivery of the .
Product or is able to supply the Utilities to the Seller (as the case may be). V\/\

11.7  The Parties shall from time to time or at either Party’s request, provide each other
with a document(s) setting out the steps that either Party has taken to implement
Good Industrial Practices (as contemplated in clause 22.3), which document will

include details relating to —




11.7.1

11.7.2
11.7.3

11.8
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maintenance of Facility or Plant (where applicable) and spare paris
management;

training and qualification of staff; and
human resources policies,

in order that either Party may satisfy itself with the other Party’s application of
Good Industrial Practise.

The Seller shall maintain the system pressure of 38 Barg in relation to oxygen at
all times at the Battery Limit. The Purchaser may, at its election and expense,
install pressure regulation equipment downstream from the Delivery Point(s),
after providing reasonable notice to the Seller of the intended design and
specifications of such equipment.

12 DELIVERY POINT

121

12.2

The Seller shall be solely liable and responsible for the Product delivered up to
the Delivery Point(s), at which point ownership, benefit and risk shall pass, and
the Purchaser shall be solely liable and responsible for the Product delivered
after the Delivery Point(s), save as set out in terms of clause 10.1.5.

*The Purchaser shall be solely liable and responsible for the Utilities supplied up

to the Fagility, at which point ownership, benefit and risk shall pass, and-the -
Seller: shall be solely liable and responsible for the Utilities supplied from the -
Facility, save as set out in terms of clause 10.2.4.

13 MEASUREMENT

13.1

13141 .
-~ . . _.supplied shall be performed by the Seller's Meter(s). . All. meter readings.shall

131.2

13.1.3 -

Product

Save to the extent otherwise provided herein, the measurement of Product

be made at the Seller's expense by the Seller using a custody transfer flow
- .meter. If technological improvements are made in flow measurement, the
. .Seller shall have the option to change the methodology of measurement of
Product delivered hereunder at its sole cost and expense.

The volume of Product supplied shall be calculated and expressed in Tons or
Nm3. . o

.- if-the Seller fails to obtain suitable readings from the Seller's Meter(s) or-in.the. -
event that either Party disputes any meter reading, the quantities of Product
delivered for the period in question shall be calculated by the Seller from the
Purehaser's check meter installed at the Purchaser’s cost. [f neither Party has
obtained a suitable meter reading or in the event that either Party disputes any
meter reading, the quantity of supplied Product shall be estimated and agreed
in writing between the Parties, using the average of delivered quantities of
Product for an agreed period of time or other mutually agreed indication of the .
Product delivered. In the event that the Parties are unable to agree .in writing
the quantity of any Product delivered during a specific period within a period of
5 (five) business days from date that the dispute has been declared by either
Party, either Party may refer such dispute to a third party appointed by

. agreement between the Parties, which expert shall act as an expert and not as
an arbitrator. The expert shall make a determination within 10 (ten) business
days from the date on which the dispute was referred to him for resolution or
as soon as possible thereafter. Should the Parties fail to agp€e\on the expert |

-——&"’
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within 5 (five) days from date that the dispute has been declared, then:

13.1.3.1 in the event that the dispute relates to a legal matter or any matter which
is not an engineering, technical or financial matter, either Party shall be
entitled to forthwith call upon the chairperson of the Johannesburg Bar
Council to nominate the expert; or :

13.1.3.2 in the event that the dispute relates to an engineering or technical matter,
either Party shall be entitled to forthwith call upon the chairperson of the
Engineering Council of South Africa/ Council for Scientific and Industrial
Research to nominate the expert; or

13.1.3.3 in the event that the dispute relates to a financial matter, either Party
shall be entitled to forthwith call upon the chairperson of the South
African Institute of Chartered Accountants to nominate the expert.

13.1.4 The Seller shall furnish the Purchaser with a monthly volume statement on or
before the 10th (tenth) day of the month following the month in which the
Product volumes set out in such statement was delivered to the Purchaser.
The volumes statement shall set out the total deliveries of Product during the

preceding month.

13.1.5 The Supplementary Product that is able to be invoiced to the Purchaser in

- terms of clause 9.21, will be charged to the Purchaser at the rates set out in
clause 14 and will form part of the monthly volume statement to be provided
by the Seller in terms of clause 13.1.4. ’

13.16. The cost of maintenance of the Seller’s Meter(s) shall be borne by the Seller.

1317 The Seller shall test the accuracy of Seller's Meter(s) and recalibrate such
meter(s) not less than once per year at its own cost.

13.1.8 The Purchaser shall be given at least 5 (five) business days" prior written

e notice by the Seller of such test and the Purchaser may have a representative
present. The Purchaser may request additional calibration tests ("Additional
Test") by giving the Seller prior written notice. The Parties -shall promptly
agree on a date for such Additional Test, which shall be.no later than 10 (ten)
business days from the date of request of an Additional Test. The Purchaser
shall have a representative present at such Additional Test.

13.1.9 If such Additional Test shows an inaccuracy of:

~.--434.84 . - --less than 2% (two percent), the cost of conductmg such-Additional Test
' shal! be paid by the Purchaser; or :

13.1.9.2 2% (two percent) or more, the cost of conducting such Additional Test
shall be borne by the Seller. :

13.1.10  The Seller shall supply the Purchaser with a copy of the report in respect of
each Additional Test. If any Additional Test demonstrates an inaccuracy of:

. 13.1.10.1 2% (two.percent) or more, the invoices based on such meter reading
: shall -be corrected by the amount of the inaccuracy: for the period ' W\
commencing on the date of the previous calibration test to date of
calibration report and the Seller shall recalibrate or replace such meter as
soon as possible; or

13.1.10.2 less than 2% (two percent), no such corrections of invoi ill be made

—




Q0

13.1.11

13.1.12

13.2
13.2.1

13.2.2

13.2.3

13.2.4
13.3
13.3.1

13.3.2

23

and the previous readings shall be deemed to have been accurate.

If such a re-calibration is required and the relevant period of inaccuracy is not
known or agreed to between the Parties, such correction in the relevant
invoice shall be made for a period extending for the entire period since the

-date of the preceding calibration test. All adjustments to correct previous

volume statements and invoices shall be made promptly by the Seller.

The Purchaser, at its option and expense, may install and operate a check
meter provided that only the Seller's Meter(s) shall be used for invoicing
purposes in-the absence of a discrepancy of more than 2% (two percent) or
manifest error.

Electricity

The Purchaser will be responsible for the installation and maintenance of the
electricity meter and shall measure the electricity provided to the Seller. The
Purchaser shall furnish the Seller with a monthly quantity statement on or
before the 10th (tenth) day of the month following the month in which the
electricity set out in such statement was delivered to the Seller. The volume
statement shall show total deliveries of electricity during the preceding month.
The Seller will be invoiced on the same basis, according to Eskom Megaflex
Diversity tariff structure or such other tariff description as issued by Eskom
from to time to time ("Megaflex Diversity Rate"), and in the same amounts as

. the Purchaser is invoiced from Eskom. The Purchaser will not be liable for

any disputed amounts charged in relation to electricity,

The Parties acknowledge that electricity for the purposes of calculating the
price of the Product will be calculated on the Eskom Megaflex Rate,
irrespective of the source of future electrical power supply from the Purchaser,
including but not limited to co-generation. The Purchaser acknowledges that
the Seller has the right to procure power directly from Eskom or a third party in

- the future, provided that this does not lead to an ihcrease in the Price of the -
-Product. Should the Seller exercise this right, the Purchaser shall be relieved

of its obligation to provide electrical power to the Seller as set out in the
Utilities Specifications. T

Should Eskom request that the Purchaser undertake energy efficiency
processes in order o reduce its power consumption, and the Seller is satisfied
that reducing its power consumption will not negatively affect safety at the
Facility and the Availability, then the Parties will meet and in good faith discuss
and agree the financial implications of such required reduction in power

consumption. Pursuant to suich agreement the' Seller shall reduce its power -

consumption accordingly.

The Seller must maintain a power factor of 0.9.

Woater

The Purchaser will install 3 (three) water meters to measure the amount of

.water provided to the Seller. These water meters will measure the supply of

raw water from the Purchaser to the Seller, the return water from the Seller to
the Purchaser and the supply of potable water from the Purchaser to the

Seller.

The Purchaser shall furnish the Seller with 2 monthly quantity statement on or
before the 10th (tenth) day of the month following the month in Wwhigh the water
set out in such statement was delivered to the Seller. The volume of water
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shall show total deliveries of water during the preceding month.

13.3.3 The Seller will be responsible for return of retum water to the Purchaser in
accordance with the Utilities Specifications and the Purchaser will in the same
statement contemplated in clause 13.3.2, provzde a monthly quantity
statement in respect of the return water.

13.34 The Seller will be invoiced on the same basis as the Purchaser is invoiced by
the eMahlaleni local municipality save that the amount of return water and the
cost in relation thereto will be deducted from the cost payable by the Seller to
the Purchaser in relation to the supply of raw water and potable water,
provided that the quality of the return water is in accordance with the Utilities
Specifications. The rate at which the return water will be invoiced equals 50%
of the applicable eMahlaleni local municipality raw water rate.

13.3.5 The Seller acknowledges that the volume of water returned to the Purchaser
shall be no more than the volume of raw water supplied by the Purchaser to
the Seller for any particular month. The Seller further acknowledges that the
Purchaser has the right to refuse receiving any return water should such water
be of a specification lower than as set out in the Ulilities Specifications.

13.36 Potable water will be invoiced on a rate indexed equal to the eMahlaleni local
municipality potable water rate.

13.3.7 The Purchaser acknowledges that. the Seller has the right to procure water
" from the eMahlaleni local municipality or a third party in the future. Should the
" Seller exercise this right, the Purchaser shall be relieved of its obligations to

provide water to the Seller as set out in the Utilities Specifications.

.13.3.8 The Seller must install a water buffering system at its own cost to ensure that
there is no back pressure impact on the Purchaser’s operations.

- 14 - PRICE, MONTHLY FEE AND PRICE AND MONTHLY FEE ADJUSTMENT AND
MINIMUM PRODUCT .PURCHASE OBLIGATION :

14.1 The Purchaser shall pay to the Seller, with effect from the Commencement Date,
the Monthly Fee as set out in Table 14.1. Such schedule shall be adjusted
annually by application of the Adjustment Multipliers set out in out in clause 14.5,
the first adjustment to be on the first anniversary of the Commencement Date.

* The Monthly Fee will be increased for the first time on the anniversary of the
Commencement Date and thereafter increased annually only by a factor of AM2 (as set
out in clause 14.5) for the remainder of the Term. \/\A
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In the event that any of the indices in clause 14.6 cease to be published, or if the
basis for calculation of the indices is changed, or if the reference thereto is
prohibited by government action, or if the components of, or the methodology of
determining Seller's cost to produce Product becomes inconsistent with such
indices, the Parties shall determine a new basis or published index which will
reflect price adjustments on an equitable basis similar to that set out in this
Agreement.

The Minimum Product Purchase Obligation shall be equivalent to the respective
PNQs multiplied by the number of days in a relevant month. Should the

- Purchaser request supply above the PNQ as per clause 9.6 then the Purchaser

shall pay the-Price for all the Product requested above the PNQ for the remainder

of the period of the request.

~Should the Seller due to its fault provide only a portion of the Product nominated

by the Purchaser in terms of clause 9.6, then the Purchaser shall only be liable to
pay the pro rata portion so supplied and the Minimum Product Purchase

Obligation shall not be applicable
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The Minimum Product Purchase Obligation calculation will be performed each
month for each Product. 5

Subject to clause 22, if the Commencemeht Date is later than the Contractual
Availability Date for reasons attributable to the Seller's fault, the Seller shall pay
to the Purchaser, as compensation for such delay a fixed amount equal to:

R33,000.00 (thirty three thousand rand) per day of the delay, for the first 3
(three) months of such delay and limited to an aggregate amount of
R3,000,000.00 (three million rand); and ,

R220,000.00 (two hundred and twenty thousand rand) per day of the delay
beyond the 3 (three) month period described in clause 14.12.1, limited to a
further 3 (three) months of such delay and limited fo an amount of

R20,000,000.00 (twenty million rand).

If the Commencement Date is delayed for any reason attributable to the
Purchaser, the Purchaser shall commence paying the Monthly Fee when the
Seller would have otherwise achieved the Commencement Date.

15  PAYMENT

From the Commencement Date, the Seller shall invoice the Purchaser in respect

- of the Month!y Fee and the Product as calculated in terms of clause 14..

15.2

15.3

. 154

15.5 -

15.6

15.7

. The first Monthly Fee shall be invoiced by the Se!ler together with the amount of

Products for the first month on the 10“‘ (tenth) day of the month followmg the first
month.

The Seller shall provide the Purchaser with a consolidated invoice in respect of

. the supply of Product and the Monthly Fee relating to the same period, which

invoice will show how the invoice amount is calculated.

:Such payment must be received within 30 (thirty) -days éﬁer-date of thé invoice.

The Seller shall ensure that the invoice is delivered to the Purchaser within at
least 5 (five) business days from the date of the invoice.

All'payments to be made in terms of this. Agreement will be made by electronic
transfer of immediately available and freely transferable funds to Seller's
Designated Account free of any deductions or set-off whatsoever, in the currency
of the Republic of South Africa.

Should any payment under or arising from this Agreement fail fo be made by the
Purchaser on the due date thereof then such overdue amounts will bear inferest
at the Prime Rate, from the due date for payment to the date of actual payment,
both dates inclusive.

If the Purchaser, acting in good faith, disputes any invoice ount, the
Purchaser shall pay the undisputed amount and will not pay the digputed amount
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until the dispute is resolved in accordance with this Agreement.” Upon resolution
of such dispute by the Parties, any previously unpaid and due amount will be paid
by the Purchaser within 10 (ten) business days, together with interest thereon at
the Prime Rate from the due date until the date of actual payment, both days
inclusive, if the dispute is setiled in favour of the Seller and the variance of the
disputed amounts raised by the Purchaser is more than 5%.

All invoices under this Agreement shall be rendered to tﬁe Purchaser at the
domicilium address set out in clause 25.

Upon reasonable request by the Purchaser, the Seller will make available copies
of measurement records applicable to any invoice during normal business hours.

If one or several of the applicable indices for a given invoiced month is not known
at the date of invoicing, the Seller will use the respective index value(s) of the
preceding month in calculating such invoice and send a subsequent invoice or
credit note, as the case may be, reflecting any adjustment required to reflect the
actual index values(s) for such month after they become known, it being recorded
that any such adjustments shall not attract any interest whatsoever.

Any errors in an invoice shall be promptly reported by the Purchaser to the Seller
in writing. Each invoice becomes final and binding on the Parties if the Parties
have not raised any disputes within 6 (six) months of the Purchaser's receipt of
such invoice. A

‘Neither of the Parties shall be entitled to offset any payment or deductlon that

may be due fo the other Party under this Agreement

Clauses 154 to 15.9 (both inclusive), 15.11 and 15.12 shall apply mutatis
mutandis to payments to be made by the Seller to the Purchaser for Utilities
provided in terms of the Utilities Specifications, save that any references to the
Seller shall be deemed fo read as the “Purchaser” and vice versa and the

“Seller's Designated Account” shall be deemed to be read as “Purchaser’s

Designated Account”.

16 AVAILABILITY

16.1

16.2

16.2.1
16.2.2

16.3

16.4

The first Availability Period shall commence 3 (three) months following the
Commencement Date.

At the end of each Availability Period, the Seller shall calculate the Purchaser’s
total time of oxygen requirements up to the ONQ, in hours, for such Availability
Period ("BOR"). The BOR calculation shall-not take into account: ‘ :

periods in which a Force Majeure Event affects either Party; and/or

periods -of non-supply or reduced supply of oxygen due to any fault of the
Purchaser.

The supply of oxygen which is Off-Spec Product will not be taken into account in
the BOR calculation if such oxygen is rectified to On-Spec Product within 1 (one)
day of the notice contemplated in clause 10.1.6.

For.the same Availability Period, the Parties shall calculate the hours that the
Purchaser received the full or partial supply of its ONQ ("BOS"). For those hours
in the said Availability Period that the Seller supplies, or is able to supply, the full
ONQ, the BOS shall be credited for the total hours. For hours of partial supply of
the ONQ, the BOS shall be credited with hours in proportion to the supplied
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volume over the nominated volume for that period.

The supply, as evaluated, is from the Facility and Supplementary Product, up to
the nominated quantity.

By way of example:

On the assumption that this Agreement commences on 1' December 2013, the
Availability review will take place on the 28 February 2015 and annually
thereafter (ie on 28 February 2016 etc).

Example A:

« Ina24 (twenty-four) hour period le BOR, the ONQ is 480 TPD, which is 20
(twenty) Tonnes per hour ("Full Supply").

e In a case where for 18 (eighteen) hours out of the entire 24 (twenty four)
hour period, the Seller supplies the Full Supply and for the remainder of the
period, being & (six) hours, the Seller supplies only 15 (fifteen) tonnes per
hour, then:

o For the duration that the Seller is able to supply the Full Supply,
the Seller will achieve the following — 20/20 x 18 = 18 hours. For
the duration that the Seller was unable to supply the Full Supply,
the Seller will achiéve the following — 15/20 x 6 = 4.5 hours.

o Forthe day tﬁé Seller's Avaiiability will be equivalent to 22.5 hours
ie BOS, being (18 + 4.5)/24

Oxygen Availability shall be defined as follows:
Oxygen Availability = BOS/BOR(%)

If, during any Availability Period, the Availability is less than 100% (one hundred
percent), then the Purchaser shall be entitled to and shall receive from the Seller
an Availability credit ("Availabilify. Credit") which will be calculated as follows
and will be applied as credit against the amounts owed reflected on the
Purchaser’s invoice at the end of the relevant Availability Period:

Variance Range Amount N1* Cumulative Amount
100% = 09%. . . R500,000 R500,000.00
~99% ; a8% R1,000,000 R1,500,000.00
>98% ; 97% R1,500,000 R3,000,000.00
;97% __<: 96% R2,000,000 - R5,000,000.00
>%96 = 95% - R5,000,000 R10,000,000.00

*N1 = Pro rata credit
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For example: Availability credit for 87.5% Availability equals:

Cumulative Amount at 98% (R1,500,000) plus pro rata credit for 98% - 97% (50%
of R1,500,000 = R750,000) equals R2,250,000, less the amount by which the
Monthly Fee has been reduced during the Availability Period as contemplated in
clause 14.10.

For availability less than 95% the following Availability Credits apply (in addition
{o the table above):

Variance Range Amount N1 Cumulative Amount
<95% R1,000,000 per 1% R20,000,000.00
below 95%

For example: Availability credit for 90.5% Availability equals:

Cumulative Amount at 91% (R14,00,000.00) plus pro rata credit for 91% -.90% .

{50%of R1,000,000.00 = R500,000.00) equals R14,500,000.00, less the amount
by which the Monthly Fee has been reduced during the Availability Period as
contemplated in clause 14.10.

The Ava:lablhty Credit shall not exceed R30,000,000.00 (thirty million rand) for

any Availability Period and R200,000,000.00 (two hundred million rand) in
aggregate over 'the Term, for any supply of oxygen less than 100%:. This
Availability Credit limitation of R30,000,000.00 (thirty million rand) per Availability
Period and R200,000,000.00 (two hundred million rand) in aggregate over the
Term, will be reduced by the amount by which the Monthly Fee has been reduced
during the Availability Period as contemplated in clause 14.10.
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The amounts (including the Cumulative Amounts) set out above will be increased
annually with effect from the commencement of each Availability Period at CPI.

Subject toi clause 20 the Availability Credit shéﬂ be paid in full and final. |

satisfaction of Seller's obhgattons and any claim of the Purchaser under this
clause 16.

17 TAXES

17.1

17.2

Subject to 17.3, should the Seller be subject to any taxes (including greenhouse
or other envireonmentally related taxes) in terms of any laws, the Purchaser shall

pay to the Seller such amount of taxes provided that the amount payable by the -

Purchaser shall be in the same proportion as the Purchaser's receipts of Product
from the Facilily bears to the total output of Product from the Facility. The
Purchaser shall not be liable for any other taxes of any other nature whatsoever
other.than as stated above including without limitation any taxes on income or

wealth.

Subject to 17.3, if, at any time during any term of this Agreement, the South
African.government enacts laws pursuant to which the Seller is required to incur
capital expenses in connection with the modification of the Facility to comply with
such laws, the Seller shall promptly notify the Purchaser of such laws, the actions
it proposes to take in response thereto, the estimated capital cost thereof and the

‘potential financial impact thereof on the Purchaser. The Parties shall meet

promptly after the Seller has provided such notice to agree in good faith the
nature of the capital expenditure in connection with the modification so required.
Should the Parties be unable to agree to the nature and/or costs andfoh financial
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impact of the modification, then the Parties shall refer such matter to a third party
appointed by agreement between the Parties, which expert shall act as an expert
and not as an arbitrator. The expert shall make a determination within 10 (ten)
business days from the date on which the matter was referred to him for

resolution or as soon as possible thereafter. Should the Parties fail to agree on

the expert within 5 (five) days from date that the dispute has been declared, then:

in the event that the dispute relates to a legal matter or any matter which is not
an engineering, technical or financial matter, either Party shall be entitled to
forthwith call upon the chairperson of the Johannesburg Bar Council to
nominate the expert;

in the event that the dispute relates to an engineering or technical matter,
either Party shall be entitled to forthwith call upon the chairperson of the
Engineering Council of South Africa/ Council for Scientific and Industrial
Research to nominate the expert; or

in the event that the dispute relates to a financial matter, either Party shall be
- _entitled fo forthwith call upon the chairperson of the South African Institute of
Chartered Accountants o nominate the expert.

If any of the taxes or capital expenses contemplated in clauses 17.1 and 17.2 are
reflected in any indices used in the determination of Price, the Purchaser shall
not be obliged to pay to the Seller any such amounts. , )

The Seller shall furnish the Purchaser with satisfactory exemption certlf‘ cates

when exemption from any such taxes is obtained. The Seller shall file for-tax

-eéxémptions where possible and shall promptly notify the Purchaser of the

estimated tax thereof and afford the Purchaser a reascnable opportunity to
review and discuss such tax with the Seller.

Upan the expert referred to in clause 17.2 determining the nature and costs of the

- capital expenditure, the capital costs so determined shall be allocated to the
-Purchaser in the same proportion as the Purchaser’s receipts of Product from the

Facility bears to the total output of Product from the Facility. The Purchaser shall
reimburse the Seller in an agreed manner for its share of such costs.

18 IMPAIRMENT OF CREDIT

18.1

if a Party ("Non-paying Party") fails to pay any undisputed amount due
hereunder for a continuous period of more than 60 (sixty) days from due date

. thereof ("Past Due Amount"), the other Party ("Innocent Party") shall provide
-+ the Non-paying Party-with written notice to make such payment within- 36-(thirty)

18.3

days. Should the Non-paying Party fail to make such paymient within 30 (thirty)
days', then the Innocent Party shall, for so long as the Non-paying Party fails to
pay such amount due, have the right to suspend performance of the Innocent
Party's obligations under this Agreement.

If the Innocent Party receives payment of the Past Due Amount within the 30
(thirty) day period, the Innocent Party shall not be entitled to suspend its
performance hereunder.

“ If; at any time in either Pariy's reasonabfe opinion, the other:Party's ability to

meet its obligations in terms of this Agreement is impaired, such Party may, in
writing, request the other Party to procure that its ultimate holding company
provide a guarantee for the relevant Party’s obligations under this Agreement
within 30 (thirty) business days.

i
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19 INSURANCE

19.1

10.2

19.3

19.4

19.5.

Each.Party shall, in each Party’s discretion, obtain and maintain insurance cover
for all its liabilities and/or obligations in terms of this Agreement.

The nature of a Party’s insurance shall not limit their obligations and/or
responsibilities in terms of this Agreement.

The Parties shall provide each other with insurance certificates proving the
validity of their respective insurance policies, relevant to this Agreement, if

requested.

The Parties shall share information regarding the extent of their insurance
policies only in the event of an insurance claim in relation to this Agreement.

Both Parties agree to use their reasonable efforts to mitigate their damages
which they may incur.

20 BREACH AND LIMITATION OF LIABILITY

20.1

2011

- 2012

.20.2
' 20.2.1
© 2022

20.2.3

20.3

204

. 2041

- 2042

Subject to clause 22, it is recorded that should the Seller:

nét commence operations by the Commencement Date due to its fault, then
the Seller shall be liable o pay the Purchaser the amounts set out in
clause 14.12 for the first 6 (six) months of such delay ("Commencement

Delay") and

fail to supply 100% of the Product requxred by the Purchaser during. any
Availability Period due to its fault, then the Seller shall be liable to pay the
Purchaser the amounts set out in clause 18.6 for partial supply less than 100%
in any Availability Period ("Partial Supply”).

Subject to clauses 22:
if the Commencement Date is delayed by more then 3 (t:l'ﬂre'e) months; 6r
the Availability is less than 95% during any Availability Period, or

either Party commits any other breach (other than a breach conterﬁplated in
clauses 20.2.1 and 20.2.2) of any provision of this Agreement,

then. the Party claiming the breach ("Aggrieved Party") shall provide notification
to the other Party ("Defaulting Party") to remedy the breach within 30 (thirty)
days of written notice to do so ("Breach Notice").

For the avoidance of doubt, should an event set out in clause 20.2 occur, the
Parties shall first attempt to resolve such matter in accordance with the provisions
of this clause 20 before invoking the provisions of clause 24.

If the breach referred to in clause 20.2 cannot reasonably be remedied within 30
(thirty) days of the Breach Notice, the Defaulting Party shall within a further 30
(thirty) days provide to the Aggrieved Party with a plan ("Action Plan") setting
out:

the steps which have been initiated by the Defaulting Party to remedy the
breach; and '

the time frames (which shall be no longer than 6 (six) months from tha date of
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the breach and 3 (three) months in the case of late supply) required to remedy
the breach and the steps which will be taken by the Defaulting Party to remedy

the breach.

20.5  The Defaulting Party shall implement the Action Plan as soon as possible after
such plan was presented to the Defaulting Party.

20.6  Should the breach not be remedied, and the breach continues for a period longer
than is stipulated in the Action Plan (which period shall be no longer than 6 (six)
months from the date of the breach and 3 (three) months in the case of late
supply or such longer period as may be agreed by the Pariies, acting
reasonably), then the Parties shall appoint a suitably qualified independent expert
("Expert") by agreement within 10 (ten) days after the period as set out in the
Action Plan for remedy of the breach has expired. The Expert shall have at least
10 (ten) years' experience in the relevant field of expertlse relating to the matter
referred to him.

20.7  Should the Parties fail to agree on the Expert within 10 (ten) days, then:

20.71 in the event that the dispute relates to a legal matter or any matter which is not
an engineering, technical or financial matter, then either Party shall be entitled
to forthwith call upon the chairperson of the Johannesburg Bar Council to
nominate the Expert; or

'20.7.2 in the event that the dispute relates to an engineering or technical matter, then

either Party shall be entitled to forthwith call upon the chairperson of the
Engineering Council of South Africa/Coundil for Sc;ent:f ic and Industrial
Research to nominate the Expert; or ' : :

20.7.3 in the event that the dispute relates to a financial matter, then either Party shall
be entitled to forthwith call upon the chairperson of the South African Institute
of Chartered Accountants to nominate the Expert..

20.8. . The Expert appointed in accordance with clause 20.7 shall be tasked to revise
: and/or amend the Action Plan, and shall act as an expert and not as an arbitrator.

20.8  The Expert's determination shall be binding on the Parties, save in the case of
manifest error or fraud. The costs of the Expert shall be borne by the Defaulting

Party.

20.10 The Defaulting Party shall take all steps necessary to implement the Action Plan,
- as revised or amended by the Expert, immediately after notification of the
- determination by the Expert. Should the breach continue for a longer period than
stipulated in the Action Plan (as revised or amended by the Expert) to rectify such
breach (which period shall not be longer than 8 (six}) months from the date of
determination by the Expert and 3 (three) months in the case of late supply), then
the Defaulting Party has committed a material breach of this’ Agreement entitling

the Aggrieved Party to exercise its rights in terms of clause 20.11.

20.11  If the Defaulting Party has committed a material breach in terms of clause 20.10, \(V\
the Aggrieved Party shall be entitled.to: -

20.11.11 sue for immediate specific performénce of any of the Defaulting Party’s
obligations under this Agreement; and/or

20.11.1.2 terminate this Agreement, in which case written notice of the termination
shall be given by the Aggrieved Party to the Defaulting Party\and the
termination shall take effect on the giving of the notice; and/or
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20.11.1.3 in either event the Aggrieved Party shall be entitled to claim damages it
has suffered as a result of the material breach, subject to clauses 20.9,

20.10 and 20.11.

20.12  Without limiting the provisions of clauses 14 and 16, each Parly’s liability to the

’ other Party in respect of direci damages suffered by it and caused by the other
Party, is limited to a maximum amount of R10,000,000 (ten million rand) in
aggregate per year and R50,000,000 (fifty million rand) in aggregate for the
duration of this Agreement. Beyond these maximum amounts, each Party waives
any right of recourse against the other Parly, its employees, agents and
representatives and insurers and shall obtain an equivalent waiver by its insurers
of its rights of subrogation with respect to claims against the othér Party.

20.13 In the event a Party makes a claim under clause 20.12, the claiming Party must

- demonstrate that any direct damage has been caused by the other Party and

shall provide to the other Party a reasonably detailed description and
documentary proof of the amount and nature of the damage incurred.

20.14 Notwithstanding anything to the contrary in this Agreement but without limiting the
provisions of clauses 14 and 18, neither Party shall have any liability to the other
Party for any consequential, indirect, special or incidental loss or damage of any
kind, suffered by it and caused by the other Party in connection with this
Agreement, including loss of profit, loss of production, loss of productivity and
efficiency, loss of revenue, loss of goodwill, interest and finance charges, loss of
use of goods, additional labour-costs or third party claims. Each Party waives any
right of recourse against the other-Party, its employees, agents, representatives

“and insurers and shall obtain an equivalent waiver by its insurers of its rights of
subrogation with respect to claims 'against the other Party in relation to any
consequential damages or consequential losses.

20.15 Should there be a delay in the Commencement Date or the Seller fails to supply
100% of the PNQ required by the Purchaser during any Availability Period, the
Seller shall use its reasonable endeavours to source  Product from alternate
sources to compensate for a shortfall in supply of the said Product. If the costs
associated with sourcing such Product are higher than the Price, then the Seller

shall be liable for such costs.

21 TERMINATION

21.1 The occurrence of any of the following events shall entitle the non-affected Party
to terminate this Agreement forthwith on written notice to the affected Party:

2144 either Party is I"iqu_’idated.br! placed linder business rescus: or

211.2 either Party compromises with its creditors generally, or attempts to do so.

212  The affected Party‘shal! on request provide the non-affected Party'with such
information and documentation as is reasonably necessary for the non-affected
Party to determine whether fo terminate this Agreement.

22 FORCE MAJEURE

221 Except for the Purchaser's obligations to pay the Monthly Fee or the Price for the
MPPO as envisaged below, neither Party shall be liable for non-performance or
delay in performance of the terms of this Agreement when and to the extent such
failure of or delay in performance is due to a Force Majeure Event as defined in
clause 22.2.
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For the purposes of this Agreement, the expression "Force Majeure Event',
means in respect of a Party, any event or circumstance or combination of events
or circumstances (whether direct or indirect, and which may include any
government action or inaction or directive, or accident to or breakdown of the
Plant or the Facility or equipment) occurring after the Signature Date, the
occurrence of which is beyond the reasonable control of such Party and which
could not have been avoided by steps which might reasonably be expected to
have been taken by a Party employing Good Industrial Practice, provided that an
economic downturn or hardship suffered by a Party will not be deemed hereunder
to be a Force Majeure Event by itself.

For the -purposes of this clause 22.2, “Good Industrial Practice” means, in
relation to any activity conducted by or any obligation of a Party as contemplated
or provided for herein, adherence to the standards, practices, methods and

procedures, and the exercise of that degree of skill, diligence, judgment, -

prudence and foresight which would ordinarily be expected from an
internationally skilled and experienced person engaged in such an activity or
performing such an obligation.

The Party making such claim {"Claiming Party") shall provide written notice to
the other Party within 5 (five) business days after the occurrence of a Force
Majeure Event. Such written notice shall give reasonably sufficient details as to
the nature and expected duration of such Force Majeure Event and the extent to
which a Party is impeded in carrying out its obligations under this Agreement and
details of the steps required to remedy the situation. However, any delay of a
Party in giving such written notice shall not be deemed to invalidate or otherwise
affect the duration of the given Force Majeure Event.

The Claiming Parly shall make every effort to remedy the cause of non-
performance as soon as possible. However, the settlement of strikes or lockouts
shall be entirely within the reasonable discretion of the Claiming Party and the
immediately preceding sentence shall not be deemed to require the settlement of
strikes or lockouts by acceding to the demands of any opposing party therein

when' such course is inadvisable in the reasonable discretion of the Claining

Party.

For the first 6 (six) months of a Force Majeure Event which affects the capacity of
the Seller to provide quantities of Product as stipulated in clause 9, or affects the
capacity of the Purchaser to accept delivery, then —

the Monthly Fee stipulated in clause 14.1 shall be payable in full, subject to
22.7; and -

the” Purchaser shall be liable to make payment in respect of the MPPO
stipulated in clause 14.8 (reduced by an amount equal to the electricity
component of the MPPO price calculation), reduced by the extent that the

Seller. does not have the ability to supply the Minimum Product Purchase .

Obligation.

Should the Force Majeure Event affect either Party’s obligations under this
Agreement for a period exceeding 6 (six) months, and the Purchaser has not
terminated this Agreement in accordance with clause 22.13, then the Parties will
meet and in good faith discuss a reduction in the Monthly Fee, taking into
account the financial situation of the Parties. Should the Parties agree that the
Purchaser will not be liable to pay the Monthly Fee or any portion thereof, then
the Parties will agree to a compensatory extension of the Term, on the basis that
there will be an extension of the Term for a period equal to two fi the period

236

\,—/‘




y

-22.8

22.8.1
2282

22.9

22.10

22.11

22.12

2213

22.14

22.15

237
37

that the Purchaser is relieved to pay the full Monthly Fee (and such extension will
be pro rated in the event that the Purchaser is relieved to pay a portion of the
Monthly Fee).

Should such events take place and not affect the Seller's capacity to store,
vaporize and supply liquid Product, to the extent possible, the Seller shall use its
reasonable endeavours to either — -

supply the quantities of Product requested by the Purchaser in vaporized liquid
under the terms and conditions of clause 9; or

source the quantities of Product requested by the Purchaser at the
Purchaser’s cost.

If the Purchaser’s requirements cannot be met in terms of clause 22.8, the Seller
will not restrict the Purchaser’s ability fo source Product directly from other
sources to compensate for shortages during a Force Majeure Event, and to the
extent and for the duration that such Force Majeure affects the Seller's
obligations to supply the Product in terms of this Agreement. :

If either.Party is affected by a Force Majeure Event and has good reason to
suspect that the Force Majeure Event will last longer than 6 months from the date

of written notice in clause 22.4, and provided that there has not, within this
period, been prior arrangement between the Parties, then the Claiming Party
shall-provide the other Party - with plan ("Remedy Plan") detailing the time frames -.
for the remedy and the steps to be taken by the Claiming Party to remedy the -
Force Majeure Event, which Remedy Plan is to be provided by the Claiming Party- -
within 30 (thirty) days.

If the other Party is not satisfied with the contents of the Remedy Plan, then the
Parties shall appoint an expert by agreement within 10 (ten) days after the
Remedy Plan has been provided, mutatis mutandis on the terms and conditions . .
set out in clause 20.6 and 20.7. The expert shall examine the Remedy Plan
proposed by the Claiming- Party and propose, as the case may be, revisions-or-
amendments to-the Remedy Pan within 14 (fourteen) days from his appointment.

Forthwith after the expert has provided the Remedy Plan (amended or revised as:
the expert sees fit), the Parties will meet and agree on the financial implications
of the Remedy Plan and how the Remedy Plan will be instituted.

If the Force Majeure Event causes the Purchaser (after considering the Remedy.
Plan and approaching the expert, if required) to cease operations and have no

" requirement at all on a permanent basis for the Product at the Plant for the

remaining Term, then the Purchaser may terminate this Agresment-after a period
of 6 (six) months of the Force Majeure Event continuing, subject to 30 (thirty)
days’ notice by the Purchaser to the Seller and payment of the amount (“Seller’s

_ Settlement Fee”) contemplated in clause 22.14.

The Seller's Settliement Fee due to the Seller is an amount equal to the present
value of the prevailing Monthly Fee for the remaining Term plus the MPPO (less

-an amount equal o the electricity. component of the MPPO price calculation) for \’\&

the remaining Term.

Should this Agreement be terminated in accordance with clause 22.13 and
subsequently (but not later than 1 year after termination) the Purchaser resumes
operations at the Plant and requires the Product, then this Agreement will be re-
instated for the period that would have remained if the Agreement had not been

terminated. In such an event the Seller will pay to the Purchzger the Seller ﬂ% A

—
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Settlement Fee, together with interest at the prime rate.

If the Seller elects not to repair or rebuild the Facility, then the Purchaser may
terminate this Agreement after a period of 6 (six) months of the Force Majeure
Event continuing, on 30 (thirty) days’ notice to the Seller and payment by the
Seller to the Purchaser of the amount (“Purchaser’s Settlement Fee”)

contemplated in clause 22.17.

The Purchaser's Settlement Fee due to the Purchaser is an amount equal fo the
present value of the then prevailing Monthly Fee for 20 (twenty) years.

If the Purchaser is able to implement an alternative solution to source Product,
then the Purchaser’s Settlement Fee shall be reduced by the difference between
the present value of the MPPO at the date of termination and the present value of
the costs of the alternative solution over a period equal to what would have been
the remaining Term, which value shall be limited to zero.

23 GENERAL WARRANTIES

23.1
23.1.1

2312

2313 -

23.1.3.1

23.1.3:2
' 23133

23.1.4

. . 23.1.5 : .

23.1.6

23.1.7
23.1.8

23.2

23.21

Each of the Parties hereby warrants to and in favour of the other that:

it has the legal capacity and has taken all necessary corporate action required
to empower and authorise it to enter into this Agreement'

this Agreement constitutes an agreement valid and bmdmg on it and
enforceable against it i in accordance with its terms;

. the executlon of this Agreement and the performahce of‘its obligations
hereunder does not and shall not:

contravene any law or regulation to which that Party is subjed;
contravene any provision of that Party's constitutional documents: or

conflict \‘Nith,' or constitute a breach of ény'of the prVisféhé_of aﬁy othér
agreement, obligation, restriction or undertaking which is binding on
it; .and

to the best of its knowledge and belief, it is not aware of the existence of any
fact or circumstance that may impair its ability to comply with all of its
obligations in terms of thls Agreement;

it is entering into this Agreement as principal (and.not as ageﬁt.;or in any other
capacity);

the natural person who signs and executes this Agreement on its behalf is
validly and duly authorised to do so; :

no other party is acting as a fiduciary for it, and

it is not relying upon any statement or representation by or on behalf of any
other Party, except those expressly set forth in this Agreement.

Each of the representations and warranties given by the Parties in terms of
clause 23.1 shall: _

be a separate warranty and will in no way be limited or restricted by inference
from the terms of any other warranty or by any other words in this Agreement;
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continue and remain in force notwithstanding the completion of any or all the
transactions contemplated in this Agreement; and

prima facie be deemed to be material and to be a material representation
mduclng the other Party to enter into this Agreement.

The Parhes undertake at all fimes to do all such things, perform all such actzons
and take all such steps and to procure the doing of all such things, the
performance of all such actions and the taking of all such steps as may be open
to them and necessary for or incidental to the putting into effect or maintenance
of the terms, conditions and/or import of this Agreement.

The Seller must maintain at least a level 5 BEE status and is required to provide
the Purchaser with all information relevant in this regard, including a BEE
certification for a reputable verification agency acceptable to the Purchaser.

24 DISPUTE RESOLUTION

24.1
2411

24.1.2

2413

2414

2415

24.1.6

241.7

Mediation

In the event of there being any dispute {excluding any dispute for which the
Agreement provides a specific procedure for resolution) between the Parties
arising out of this Agreement which cannot be resolved by the Managing
Director of the Seller and the CEOQ of the Purchaser within a period of 10 (ten)

" business days from the date on which the disputé. is-referred to them by either
Party, the said dlspute shall on written demand by either Party be submrtted to
mediation as set out in clauses 24.1.2t024.1.7. -

To initiate mediation a Party must give the other notice in writing ("Mednatxon
Notice") requesting mediation and briefly setting out the issues which are to
be mediated.

.20 (twenty) days of receipt of .a Mediation Notice, will be appointed by the
AFSA.

The mediation will start not later than the later of 20 (twenty) days after the

appointment of the mediator or 40 (forty) days afier a Party has given a
Mediation Notice. The mediation will take place in Johannesburg and the
language of the mediation will be English.

The procedure for the mediation will be determined by the mediator in

- consultation with the Parties and recorded in a written ‘agreement between the
Parties and the mediator. The costs of the mediator will be shared equally by
the Parties unless otherwise agreed in writing. Each Party will bear its own
costs arising out of or in connection with the mediation.

I the dispute is not settled by mediation for any reason or if the mediation has
started but is not settled, within 21 (twenty one) days of either Party initiating
mediation, either Party may terminate the mediation by notice in writing to the
other Party and the mediator and may, after effecting termination, initiate
arbitration proceedings in accordance with the provisions of this Agreement.

This clause is a separate, divisible agresment from the rest of this Agreement
and remains in effect even if this Agreement terminates or is cancelled for any

reason.

The mediator will be agreed by the Parties and failing agreement within -
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Arbitration

Should the Parties not be able to settle the matter through mediation in terms
of clause 24.1, then the said dispute shall on written demand by either Party
be submitted to arbitration in Johannesburg in accordance with the AFSA
rules, which arbitration shall be administered by AFSA.

Should AFSA, as an institution, not be operating at that time or not be
accepting requests for arbitration for any reason, then the arbitration shall be
conducted in accordance with the AFSA rules for commercial arbitration (as
last applied by AFSA) before 3 (three) arbitrators appointed as per the said
rules, uniess the Parties agree to appoint 1 (one) arbitrator. The arbitral award
shall be final and binding upon the Parties. The language of arbitration shall be
English.

Nothing herein contained shall be deemed to prevent or prohibit a Party to the
arbitration from applying to the appropriate court for urgent relief or for
judgment in relation to a liquidated claim.

Any arbitration in terms of this clause 24.2 (including any appeal proceedings)
shall be conducted in camera and the Parties shall treat as confidential details
of the dispute submitied to arbitration, the conduct of the arbitration
proceedings and the outcome of the arbitration.

This clause 24 will continue to be-binding on the Partles notwithstanding any
expiry or termination of thls Agreemen‘c

The Parties agree that the writien demand by a Party to the dispute in terms of
clause 24.2 that the dispute be submitted to arbitration, is to be deemed to be
a legal process for the purpose of interrupting extinctive prescription in terms
of the Prescription Act, 1969.

The arbitrator shall determine the liabifity for h|s costs whtch the relevant
Party must so pay. . . . .

25 NOTICES AND DOMICILIA

251

The Parties select as their respective domicilia citandi et executandi the following
physical addresses, and for the purposes of giving or sending any notice
provided for or required under this Agreement, the said physical addresses as
well as the following telefax numbers:

- Name Physical Addréés Telefax

Purchaser Portion 93 of the Farm (013) 680 9293

Schoongezicht 308 JS, Old
Pretoria Road, Emalahleni

Marked for the urgent attention of: The Company Secretary

240
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Name Physical Address Telefax
Seller Cnr Vereeniging and Andre (011) 617 7634

Marais Streets,
Alrode, Gauteng, 1451

Marked for the urgent attention of: Chief Operating Officer

provided that a Party may change its domicilium or its address for the purposes
of notices to any other physical address or telefax number by written notice to the
other Party to that effect. Such change of address will be effective 5 (five)
business days after receipt of the notice of the change.

Ali notices to be given in terms of this Agreement will be given in writing and will:
be delivered by hand or by registered post;

if delivered by hand during business hours, be presumed to have been
received on the date of delivery. Any notice delivered after business hours or
on a day which is not a business day will be presumed to have been received
on the following -business day

Notwithstanding the above, any notice given in writing, and actually received by
the Party to whom the riotice is addressed, will be deemed to have been properly
given and received, notwithstanding that such notice has not been given in
accordance with this clause 25

26  BENEFIT OF THIS AGREEMENT

This Agreement will also be for the benefit of and be binding upon the successors in
title and permitted assigns of the Parties or either of them.

27.1

27.2

. 27 ASSIGNMENT

Either Party may, on prior written notice to the other Party, assign any or all of its
rights, title, and interest under and in terms of this Agreement to any Affiliate,
provided that any such assignment shall not relieve the Party of any of its
obligations hereunder unless the assignor demonstrates that its Affiliate has the
financial and technical means sufficient to comply with its obligations hereunder.

Save as provided in clause 27.1, neither this Agreement nor any part, share or
interest herein nor any rights.or obligations hereunder may be ceded, delegated
or assigned by either Party without the prior signed written consent of the other
Party, which consent shall not be unreasonably withheld.

28 APPLICABLE LAW AND JURISDICTION:

This Agreement will in all respects be governed by and construed under the laws of
the Republic of South Africa.

29 GENERAL

29.1
29.1.1

Confidentiality

Without the prior written consent of the other Party, each P will keep
confidential and will not disclose to any person:

A
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29.1.1.1 the details of this Agreement and the negotiations or discussions leading
to its execution;
28.1.1.2 all information received in connection with this Agreement; and
29.1.1.3 all information which has been designated as being confidential,

(collectively, "Confidential lriformation").

29.1.2 Each Party agrees to keep all Confidential Information confidential and to
disclose it only to its respective majority shareholders, officers, directors,
employees, consultants, financiers and professional advisors who:

29.1.2.1 have a need to know (and then only to the extent that each such person
has a need to know);
29.1.2.2 are aware that the Confidential Information should be kept confidential:
.29.1.2.3 are aware of the disclosing Party's undertaking in relation to such

information in terms of this Agreement; and

20124 . havé been directed by the disclosing Party to keep the Confidential
Information confidential and have undertaken to keep the Confidential
Information confidential and have signed a confidentiality agreement

242

“where such persons are-external consultants, financiers and professional-. -

advisers. - :

29.1.3 The obligétions of the Parties in relation to the maintenance and non-
' disclosure of Confidential Information in terms of this Agreement do not extend
to information that:

29.1.3.1 is disclosed to the receiving Party in terms of this Agreement but at the
o time of such disclosure such information is known to be in the lawful
possession or control of that Party and is not subject to_an obligation of

confidentiality;

29.1.32 is or becomes public knowledge, otherwise than pursuant to a breach of
this Agreement by the Party who recsived such Confidential Information;

29.1.3.3 is're'quired by the provisions of any law, statute or regulation, or during
any court or arbitration proceedings, or by the rules or regulations of any

recognised stock exchange to be disclosed and the Party required to . -
. make the disclosure has limited, as far as reasonably possible, the-extent .-
‘of such disclosure and has consulted with the other Parties prior to -

making such disclosure; or

29.1.34 " is required to be disclosed to (i) the Commissioner for the South African
~ Revenue Service, or (ii) the Department of Trade and Industry and the
Party required to make such disclosure has limited, as far as reasonably
possible, the extent of such disclosure and has consulted with the other
Parties prior to making such disclosure.

291.4 The -provisions of this clause 29.1 shall survive ahy termination of this
Agreement for a period of five (5) years thereafter.

292  Whole Agreement

29.2.1 This Agreement constitutes the whole of the agreement between the Parties

v
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relating to the matters dealt with herein and, save to the exient otherwise
provided herein, no undertaking, representation, term or condition relating to
the subject matter of this Agreement not incorporated in this Agreement shall
be binding on either of the Parties.

This Agreement supersedes and replaces any and all agreements between
the Parties (and other persons, as may be applicable) and undertakings given
to or on behalf of the Parties (and other persons, as may be applicable) in
relation to the subject matter hereof.

The annexures attached hereto are an integral part of this Agreement;
provided that in the event of any conflict or inconsistency:

between any capitalized word, ferm, phrase or abbreviation defined in
clause 2.1 and any capitalized word, term, phrase or abbreviation defined
in any annexure, the meaning set forth in clause 2.1 shall take
precedence over the meaning set forth in such annexure; and

in the interpretation of any provision of this Agreement and provision of
any annexure, the terms of this Agreement shall take precedence in the
event of a conflict.

Variations to be in Writing

-~ No:addition to or variation, deletion, or agreed cancellation of all or any clauses
“-or-provisions of this Agreement will be of any force or effect unless in writing and

29.4

sxgned by the Parties.
No Indulgences

No latitude, extension of time or other indulgence which may be given or allowed
by any Party to the other Parly in respect of the performance of any obligation
hereunder, and no delay or forbearance in the enforcement of any right of any

.~ Party arising from this Agreement and no single or partial exercise of any right by

any Party under this Agreement, shall in any circumstances be construed to be

" an implied consent or election by such Party or operate as a waiver or a novation

of .or otherwise affect any of the Party's rights in terms of or arising from this

- Agreement or estop or preclude any such Party from enforcing at any time and

without notice, strict and punctual compliance with each and every provision or
term hereof. Failure or delay on the part of any Party in exercising any right,
power or privilege under this Agreement will not constitute or be deemed to be a

waiver thereof, nor will any single or parhal exercise of any right, power or

--privilege preclude any other or further exercise thereof -or-the exerCIse of -any

29.5

other right, power or privilege.

No Waiver or Suspension of Rights

. No waliver, suspension or postponement by any Party of any right arising out of or

20.6

in connection with this Agreement shall be of any force or effect unless in writing

-and signed by such Party. Any such waiver, suspension or postponement will be

effective only in the specific instance and for the purpose given.

Provisions Severable

All provisions and the various clauses of this Agreement are, notwithstanding the
manner in which they have been grouped together or linked mmat:cal]y,
severable from each other. Any provision or clause of this Agreemenpt\which is or
becomes unenforceable in any jurisdiction, whether due to voidness) invalidity,
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illegality, unlawfuiness or for any other reason whatever, shall, in such jurisdiction
only and only to the extent that it is so unenforceable, be treated as pro non
scripto and the remaining provisions and clauses of this Agreement shall remain
of full force and effect. The Parties declare that it is their intention that this
Agreement would be executed without such unenforceable provision if they were
aware of such unenforceability a’c the time of execution hereof.

29.7 Contlnumg Effectlveness of Certain Provisions

The expiration or termination of this Agreement shall not affect such of the
provisions of this Agreement as expressly provide that they will operate after any
such expiration or termination or which of necessity must continue to have effect
after such expiration or termination, notwithstanding that the clauses themselves
do not expressly provide for this.

29.8 Exclusion of Electronic Signature

The reference in clauses 27.1, 29.3 and 29.5 to writing signed by a Party shall,
notwithstanding anything to the contrary in. this..Agreement, be read and
construed as excluding any form of electronic signature.

30 COsSTS

Excebt as otherwise specifically provided herein, each Party will bear ahd pay its
own legal costs and expenses of and incidental to the negotlatlon draftlng,
preparation and implementation of this Agreement -

31 SIGNATURE

31.1 This Agreement is signed by the Parties on the dates and at the places indicated
below.

++31.2  This Agreement may be executed in 2 (two) counterparts, each of which shall be

: deemed an .original, and all of which together shall.constitute one and the same- ...
Agreement as at the date of signature of the Party last. signing one of the
counterparts.

313 The Parties record that it is not required for this Agreemeni fo be valid and
enforceable that a Party shall initial the pages of this Agreement and/or have its
signature of this Agreement verified by a witness. ’&

-..SIGNED at __. E.W\q\ aklen on .91 ,,B?_CEM.XOQA 2011
For and on behalf of

EVRAZ HIGHVELD STEEL AND
VANADIUM LIMITED

/ % o
S ‘ P
M D Genaig

Name of Signatory

Chieg Cxecuhye Ogsiced
Designation of Signatory




,
b

SIGNED at

45
Signature :
CL . lews
Name of Signhatory
fanq Coe C—%écff\"‘"\
Des;gna ion of Signatory
on 2011

For and on behalf of
AIR LIQUIDE (PROPRIETARY) LIMITED

vy

Slgnature—</
LA LinE

Name of Slgnatory
e 0

Designation of Signatory
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ANNEXURE “1”

LAYOUT AND BATTERY LIMITS

EVRAZ HIGHVELD SITE-HIGHVELD.pdf
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ANNEXURE "2"

UTILITIES SPECIFICATIONS FOR INTERIM PERIOD AND FOR PERIOD FROM
COMMENCEMENT DATE

To be supplied by the Purchaser to Seller:

RAW WATER

Raw Water shall be available at Battery Limit on the date set out in clause 7.6.6 as per the
specification below. A quantity of 1200m3/day (which includes the quantity required for fire
water) will be supplied by the Purchaser to the Seller.

Conditions at Battery Limit:
Parameter Values (min / nom / max)
Pressure (barg) (1) 2/318
Temperature (°C) Ambient
pH Y 68/-/8.4
Conductivity (uSlem) . 20/200/400
Total hardness (CaCOjz) (mg/l) 200/2201250
Total alkalinity (mg/) 80/90/110
TSS - Suspended solids (mg/) 0/05/2
- | Cloudiness (Turbidity) (NTU) 05/1.25/5
TDS {mg/) : <330
Oil content (ppm) ’ 4]
Cations (mgll)
Calcium Ca 30/40/55
%\3 Magnesium Mg 120/28/735
», Sodium Na 2026134
Potassium K 0/5517
lron . ... Fe 0/0.01/0.05
Ammonium NH4 ' ¢/0.1/02
Aluminium Al 0/02/05
Anions {mg/)
Chiloride Cl 10/16.7 /50
Sulphate SO, 100/ 156/ 165
Phosphate (total ) PO, 0/0.01/0.05
Nitrate NQO; 0.1/03/5
Others lons and Compounds (mg/l)
Silica SiO, 0/05/1 N
Manganese Mn 0/001/0.05 \ \ \N\

W4

——
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Copper Cu 0/04/08
Bicarbonate HCO;, 80/80/110
8DI - Silt density index 10/ -/ 12

Note 1: 2 barg is the minimum required by Seller at Battery Limits, Fire Water is to be

available at 8 barg at ali times.

All impurities that have an environmental impact will be managed in line with SANS241.

RETURN WATER

Return water shall be returned by the Seller to the Purchaser as set out in clause 13.3.3,

as per the specification below:

Conditions at Battery Limit:

Parameter Values
Pressure (barg) 1-2
Temperature (°C) 2049
Flow rates (m%day) 250 - 475
pH 7-78
Conductivity (uS/cm) 20 - 330
Total hardness (CaCO3) {(mg/l) 200-1328
Total alkalinity (mgfl) 80-.136
Cloudiness (Turbidity) (NTU) 0.5-5
TDS (mg/l) 150 - 215
Cations (mg/l)
Calcium Ca 20-636
Magnesium Mg 20-690
Sodium Na 20-34
Potassium K- 0-7
fron Fe 0-0.06
Ammonium NH4 0-02
Aluminium Al 0-05
Anions (mg/l) )
Chloride cl 20-72
Suiphate S0, 100 - 1348
Phosphate ( fotal) PO, 0-06
Nitrate NO, 0.1-5
Others lons and Compounds {(mgfl}
Silica Si0, 0-24
Manganese Mn 0-0.05 M\
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DOMESTIC/POTABLE WATER

Potable Water (domestic water) shall be available at Battery Limit on the date set out in
clause 7.6.5.

A quantity of 20m3/day at 2 barg will be made available by the Purchaser to the Seller.

Potable Water quality will be in line with SANS241.

ELECTRICAL POWER

For Construction:

Electrical Power for construction shall be available at Battery lelt on the date set out in

_clause 7.6.8.

Conditions at Battery Limit are to be 400V, 3 phase, 50Hz and 700Amp supply capacity.

Power quality to be in line with South African power quality standard NRS048.

For Operation:

. Electrical Power for operation shall be available at Battery Limit on.the date set out in

clause 7.6.11. Electrical Power for operation at 33kV plus Dual Coil Transformer to step
down to 11kV and 0.4kV. The Purchaser shall endeavour to supply the Seller with a
second 33KV incomer and similar Transformer design.

Conditions at Battery Limit: .
Parameter Minimum Nominal | Maximum
Voltage (kV) 328 335 34.2
Power (MVA) 22 22 ol 34

Power quality to be in line with South African power quality standard NRS048.
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ANNEXURE "3"
PRODUCT SPECIFICATIONS

Oxygen delivered hereunder shall conform to the following specifications at the given
Delivery Point up to the Maximum PNMax:

Oxygen Specification
Oxygen Purity 99.5 Mol % Min., 50 vpm N2 max
Minimum Pressure 38 Barg

Nitrogen delivered hereunder shall conform to the following specifications at the given
Delivery Point up to the Maximum PNMax: .

Nitrogen Specification
Nitrogen and Inert 99.995 Mol % Min, 50vpm O2 max
Minimum Pressure 38 Barg ‘

Argon delivered hereunder shall conform to the following specifications at the Delivery Paint
up to the Maximum PNMax:

Argon Specification

Argon Purity 99.9 Mol % Min

ettt s e s 0 45 bt b 110 B 8 6
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ANNEXURE "7
PILING SPECIFICATIONS
PILING SPECIFICATIONS
* 163 predrilled 410mm cast in situ Franki piles 10m deep on the date set out in
clause 7.6.1




D)

FIRST ADDENDUM TO OXYGEN, NITROGEN AND ARGON SUPPLY AGREEMENT

beiwaen

AIR LIQUIDE PROPRIETARY LIMITED

(a private company incorporated in accordance with the iaws of the Republic of South
Africa under registration number 1948/029574/07)

("the Seller")

and

EVRAZ HIGHVELD STEEL AND VANADIUM LIMITED
(a public company incorporated in accordance with the laws of the Republic of South
Africa under registration number 19607001 900/06)
("the Purchaser")
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1. interpretation

1.1 The provisions of clauses 2 and clauses 23 to 31 of the Oxygen, Nitrogen and
Argon Supply Agreement entered into between the Purchaser and the Seller on
7 December 2011 ("the Supply Agreement’) are hereby incorporated mutatis
mutandis into this first addendum fo the Supply Agreement ("this Addend uwm").

1.2 Capitalised terms not otherwise defined in this Addendum shall bear the
meanings given to them in the Supply Agreement,

2. Recordal
2.1 The Parties have entered into the Supply Agreement,

2.2 Pursuant to the Supply Agreement, the Purchaser wishes to purchass the
Products from the Seller for the operation of the Plant and the Seller wishes to

sell the Products to the Purchaser,

2.3 In terms of clause 7 of the Supply Agreement the Parties undertook fo carry out a
number of principal process events which were required to be completed during
the Interim Period as set out in clause 7.

24 In particular, clause 7.8 provided that the Parties are considering amending the
provisions of clause 7.6 such that the Seller and riot the Purchaser will provide
certain items specified in clauses 7.6.1, 7.6.2, 7.6.3 and 7.6.4 on terms yet to be

sgreed.

2.5 The Parties have agreed to amend certain provisions of the Supply Agreement in
accordance with the intention set out in clause 7.8.

2.6 Clause 29.3 of the Supply Agreement provides that no addition to or variation,
deletion or agreed cancellation of all or any clauses or provisions of the Supply \J\
Agreement will be of any force and effect unless in writing and signed by the {

Parties.

2.7 The Parties accordingly wish fo enter into this Addendum on the terms and
conditions set out herein.
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3. Amendment to the Supply Agreement

3.1 The Supply Agreement is hereby amended with effect from the date of signature
of this Addendum by the last Party to sign it by:

3.1.1 deleting the current clause 7.2 in its entirety and replacing it with the
following:

"7.2  The Seller shafl:

7.2.1 complete  and  submit an environmental Impact
?}E assessment ("EIA") to the felevant authorities in order to
obtain an environmental authorisation ("ER") by no later
than 12 months after the Signature Date ("EA Date")
(subject to clause 7.3} and obtain all necessary licences,
permits and environmental authorisations required for the
putposes of this Agreement in terms of Law by the
Commencement Date;

7.2.2 conduct  Piling timeously to ensure that the
Commencement Date is not delayed for any reason
relating to conducting the Piling from the FA Date;

7.2.3 provide to the Purchaser the air filiration system ("Air
Ej Filtration System"} fimeously to ensure that the
'3 Commencement Date is not delayed for any reason
relating fo the provision of the Air Fiitration System from

the Signature Date; and

7.2.4 be solely responsible for the maintenance (and costs
associated therewith) of the Air Filiration System for the
duration of the Agreement, &\P

("the Seller's Milestones")";

3.1.2 the deletion of the words "the Seller's Milestone” wherever if appears in
the Supply Agreement and the replacement thereof with "the Seller's

Milestones”, /_2 @
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3.1.3 delefing clause 7.6.1 in its entirety;
3.14 inserting a new clause 7.8A as follows:

"7.8A It is recorded that the Purchaser will not be responsible for any
costs of any nature whatsoever relating to the Air Filiration
System and the Piling other than as an adiustment lo the
Monthly Fee as provided for in clause 3.1.5 of this Addendum
and the Monthly Fee will not be adjusted further for any such
costs. Should an impediment arise during the construction of
the piling which was unforeseen by both parties af the time of
the conclusion of this Addendum which could negatively affect
the cost of the construction of the piling, the parties shall meet
in good faith to discuss and agree how the matter would be

:ﬂ"@)
et
il

addressed™;

3.15 amending clause 14.1 of the Supply Agreement by deleting the amount of
"R976,891.00" in table 14.1 and replacing it with "R1,091,021.006%

3.1.6 deleting Annexure "6" to the Supply Agreement in its entirety and the
replacement thereof with Annexure "6" to this Addendum; and

3.1.7 deleting Annexure "7" o the Supply Agreement in is entirety.

E\Z 4,  Counterparts
. ‘f":

This Addendum may be executed in counterparts, each of which shall be deemed to be
an original and which together shall constitute one and the same agreement.

5. Continuation of the Supply Agreement

Save as specifically amended by this Addendum, the Supply Agreement shall continue
to be of force and effect on the basis of its original terms and conditions. \J\

78
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. - . SR T
Sgnedat Myt on S ochd 2012
for Air Liquide Proprietary Limited
,f‘ﬁﬂ.\ N

K s, 3

)

A 4 I .
duly authonsed and warrantmg such
authority -

Signedat & W e kahlertt on = S=lalse 2012

Witness for Evraz Highveld Steef and Vanadium
Limited

.................................

duiy authorised and warrantmg such o
authority
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ENSafrica

150 West Street

Sandown Sandton Johannesburg 2196

P O Box 783347 Sandton South Africa 2146
docex 152 Randburg

tel +2711 269 7600 fax +2711 269 7899
Info@ENSafrica.com ENSafrica.com

Werksmans Attorneys G Oertel / L Field  qyerer
Attention: E Levenstein
By email: elevenstein@werksmans.com your ref

2 October 2015 gaie

Dear Sirs

RE: EVRAZ HIGHVELD STEEL AND VANADIUM LIMITED (IN BUSINESS RESCUE) ("EVRAZ") / AIR
LIQUIDE (PTY) LIMITED ("AIR LIQUIDE")

1. We refer to our previous meetings and discussions regarding clause 9 of the supply agreement

concluded between our clients.

2. As previously advised, our clients have elected in terms of section 136(2) of the Companies Act, 71
of 2008, to suspend Evraz’ obligation in terms of the supply agreement to pay for product that it does

not take, receive or require from your client.

3. All of our clients’ rights remain reserved.

Yours faithfully
EDWARD NATHAN SONNENBERGS INC.

-

e
FIELD
law | tax | forensics | IP Edward Nathan Sonnenbergs Incorporated registration number 2006/018200/21
M.M. Katz (chairman} P.C. Fabar (chief executive) M. Mgudiwa {deputy chief executive)

A list of directors Is available on our web site https://www ensafrica.comfistierheadSA

leve! 2 BBBEE rating




